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INTRODUCTION

1. The Faculty of Advocates provides the followingpasse to the super-complaint which has
been made by the Consumers Association to the @dfid-air Trading (“OFT”) in accordance
with Section 11 of the Enterprise Act 2002 (“thadfprise Act”).

2. It is submitted that the OFT should take no actisna result of the super-complaint for the
following reasons:

(a) The super-complaint does not demonstrate any featar combination of
features, of the market for legal services in Souatl which is significantly
harming the interests of consumers.

(b) The features of the legal services market to wiktehsuper-complaint refers are
to a significant extent the subject of substantiges which the Faculty of
Advocates (and the Law Society of Scotland) camfter. Such alteration would
require primary legislation which would require lte promoted in the Scottish
Parliament.

(c) Insofar as the super-complaint is seeking the icreatf a new regulatory system

for the legal profession in Scotland that is nadtified by any reference to



significant harm to the interests of consumers @otnd and would require
primary legislation in the Scottish Parliamentslessentially a political argument
which ought not to be pursued by means of a supemptaint nor by any

investigation initiated by the OFT.

(d) The continued existence and preservation of thal Isgrvices market in Scotland
is not anti-competitive and is in the interestsofisumers in Scotland and in the
public interest. In one respect, namely the rubg #n advocate cannot enter into
partnership, it has been considered by the DireGimeral of Fair Trading and
has been found not to be anti-competitive.

(e) Any change to the legal services market in Scotlsimould have regard to the
position of members of the legal profession, anddfocates in particular, in the
administration of justice. Advocates are officefstee Court and are ultimately
regulated by the Court of Session in the publierest and are not simply
suppliers of consumer services.

) The market for legal services in Scotland is detteind should not be altered or
regulated simply by reference to circumstancesngl&d and Wales.

(9) The super-complaint does not comply with the Guidaissued by the OFT in

respect of super-complaints.

3. This Response comprises the submissions of thdtifafuAdvocates in reply to the elements
of the super-complaint which are relied upon by @ensumers Association together with
Appendices which provide detailed reference to faetual and legal elements of the legal
services market upon which the Faculty relies. €#gspendices are as follows:

Appendix 1: The legal and constitutional background

Appendix 2: The Faculty of Advocates

Appendix 3: The market for legal services in Saulla

Appendix 4: Advice given by the Director GeneraFaifir Trading in terms of section
40(3) of the Law Reform (Miscellaneous Provisiof®&}otland) Act 1990

Appendix 5: Report of the Legal Services Reviewprim Northern Ireland (2006)

Appendix 6: CCBE Economic Submission to Commissien Progress Report on

Competition in Professional Services

THE BASIS OF THE SUPER-COMPLAINT

4. The super-complaint has alleged in Part 2 thaespect of advocates there are three elements
in the current regulation of the legal professiomich in some respects are said to result “in
significant consumer detriment”. Part 2 of the esugomplaint also refers to restrictions on
third party entry to the Scottish legal servicegkmaawhich the Faculty considers applies most
directly to the regulation of solicitors upon thesamption that the rule against advocates

entering into partnership with solicitors is maintad.



5. In Part 5 of the super-complaint at paragraph (8%,Consumers Association submit that the
“regulatory inhibitions on solicitors and advocatesrking with each other are all to be found
in the rules promulgated by the Society and theulea€ This is not correct. As discussed
below, almost all of the features relied upon by @onsumers Association in terms of section
11 of the Enterprise Act are matters of substariivewhich could be altered only by primary

legislation in the Scottish Parliament.

6. In paragraph (89), the Consumers Association suttratta new regulatory structure should be
provided “which would address the substance ofammplaint.” This is not justified by any
reference to significant harm to consumers arishogn the present regulatory structure. In
paragraph (96), the super-complaint suggests thation of an “independent Scottish Legal
Services Board” based directly upon proposals fogl&d and WaleSIn paragraph (103), it
is stated that the super-complaint offers “the appuoty for Scottish Consumers to be put on
an equal footing with consumers [in] England andl&¥&d This is essentially a political
submission which if successful would require priyniggislation and it is not properly a part of
a super-complaint which has been made in accordaiibesection 11 of the Enterprise Act.
The OFT has no power to amend primary legislatibictv exists in relation to the provision of
legal services in Scotland nor to create a newlaggy body for Scotland and given that these

are the aims of the super-complaint, the OFT shoatdake any action in response to it.

7. In paragraph (97) of the super-complaint, the Coress Association state:
“Further, we are of the view that the provision leal services in Scotland must be
conducted in accordance with the long-establishethciples of professional legal

practice and that practitioners and owners of legaivices must:

(a) act with independence and integrity;

(b) maintain proper standards of work;

(c) act in the best interests of their clients;

(d) ensure client affairs are confidential;

(e) those practitioners who exercise before any couight of audience, or conduct

litigation in relation to proceedings in any coushould comply with their duty to

the court to act with independence in the intere§jsistice.”

8. These are important principles which the Facultyd @ members recognise and the
Consumers Association do not suggest that thepatrbeing fulfilled and will not continue to
be fulfilled by the regulation of the Faculty of ¥atates which is currently provided. Given
that the Faculty and its members are and have allvagn regulated by the Court of Session,
any suggestion that these principles were not biilfijed would amount to a challenge to the
Court. That would be a most serious matter butniyn @vent it is not properly the subject of a

super-complaint.

! See footnote 70 of the super-complaint.



9. In paragraph (98), the Consumers Association astet the super-complaint “firmly
establishes that the current regulatory restristian lawyers’ business structures and
consumers’ direct access to advocates in the Skd#dgal services market are features of that
market which are causing significant harm to therists of consumersThe Faculty does not
agree that the super-complaint has provided angtaotial basis for such an assertion and it
fails to meet the criteria in the OFT's docum&uper-complaints: Guidance for designated
consumer bodiesThe Faculty refers in particular to paragraphl2f, and the Annex to, that
document. It is submitted that the Consumers Assioti have failed to identify a feature of
the market which “is or appears to be significamtyming the interests of consumers”. They
have identified no specific and concrete detrimehich is currently suffered by consumers in
Scotland as a result of any of the features ofhtheket which they address. Far less have they
sought to quantify the impact of any such detrimdite document proceeds on the basis of
assertion and the proposals are in the main foungssh mere possibilities which the
Consumers Association believe would occur werectimeent position to be changed. In any
event, the Consumers Association have advancedideree which would support a finding
that any of the features of the market which thayehreferred to are “significantly harming”
the interests of consumers in Scotland.

10. The Faculty submits that these elements of thersegraplaint demonstrate that it is not truly
seeking alterations to the practices of the legafgssion in the interests of consumers but
rather a fundamental restructuring of the regutatibthe legal profession for reasons related to
regulatory consistency with England and Wales. D& should not initiate any action upon
such a basis. Any alteration to the regulatorymegof the legal profession in Scotland would
require to be properly justified, would requirelde the subject of primary legislation in the
Scottish Parliament, and would require to resphket role of the Court of Session in the

regulation of the Faculty of Advocafesnd the provisions of the Act of Unidn.

THE FEATURES REFERRED TO IN PART 2 OF THE SUPER-COMPLAINT

Section 2.1: Restriction on Advocates’ Business Sitture

11. In paragraph (29) of the super-complaint it is eese that the Consumers Association
“believes that consumers are disadvantaged” assaltref advocates being compelled to
operate as sole traders. Whatever may be theigasiifn for this assertion, the rule against
partnerships is not said to have the result ofriificantly harming the interests of consumers”
which is the standard required by Section 11(ithefEnterprise Act. Indeed, that could not be
the case because in paragraph (32) the ConsumsegiAson accept that advocates should not
be prohibited from remaining in sole practice sltherefore logical to conclude that advocates

in sole practice, whether required to do so byentrrules or choosing to do so if unregulated,

2 See Appendix 2, section 1.
% See Appendix 1.



cannot be harming the interests of consumers. foipis therefore does not in its own terms

attempt to suggest that this is a feature which praperly be the subject of a super-complaint.

12. In any event the rule against partnerships whictefisrred to is properly justified and in the
interests of consumers in the circumstances whitdt | Scotland because:

(a) It was approved by the Lord President of the Coti$ession and the Secretary
of State as required by section 31(1) of the LawoRe (Miscellaneous)
Provisions (Scotland) Act 1990 following advice ea®d from the Director
General of Fair Trading. That advice specificalbnsidered the effect of the rule
on the interests of consumers and found that ilshoot be prohibited.

(b) The nature of the legal profession in Scotland jtsrrany practitioner who
wishes to provide advocacy services in the supremuets to choose to do so as
an advocate in sole practice or as a solicitor-adig in partnership or in
employment. Given that the Consumers Association mid propose the
prohibition of advocates practising as sole trad#rs existing structure of the
legal profession already provides the opportunity practitioners which the
Consumers Association propose.

(c) The existence of a body of members of the legaiegsion who bind themselves

to practice only as sole traders exists in otheiadent jurisdictions.

13. Itis also to be noted that the super-complaintudises only what it perceives to be the adverse
impacts of the rule against partnerships. It doet address the potential impact on the
competitive structure of the market or on its ofiern if advocates were to be permitted to
practice as partnerships. The Consumers Associatiomot suggest that the market, as it
currently operates, is uncompetitive; nor doesféraany concrete example of a consumer need

which is not met under the current arrangements.

14. Permitting partnerships amongst those who currguthgtise individually would by definition
result in fewer business units and would be ligbleeduce consumer choice and to decrease
competition. Advocates with particular specialistosild group together in a way which would
create a local monopoly, enabling them to raiseesriand engage in price discrimination. In
the context of a dispute, a client on one side @dind his choice of representation limited to
the extent that the advocate on the other sideiwamrtnership with other advocates. The
economic advice to the Scottish Executive Rese#lvciking Group (“SERWG”) was that
“Lower costs associated with economies of scalenemies of scope and the benefits of risk
sharing in the multi-lawyer firm were likely to lédo multi-lawyer firms dominating where

they were permitted and there was unimpeded cotigretietween organisational form$t is

* See Appendix 4.

® Solicitors with extended rights of audience inadance with section 25A of the Solicitors (Scatan
Act 1980.

® paragraph 8.14. The advice, however, went on t® that a full analysis would require to take acttou
of the economies of scale which advocates in fajcyethrough the Advocates Library and other cost-
sharing arrangements. It concluded that the argtst@mnboth sides were speculative without empirical
research, but reached the ultimate conclusion ithatcontext where the benefits of practice in a



an odd proposition that a rule which maintainsghlyi competitive market amongst advocates
should be altered in circumstances where thergéslaisk that anti-competitive consequences
could arise. Such a possibility would also havelicagions for the administration of justice in

Scotland and to access to justice for consumers.

15. The Faculty’'s rule against forming professionahti@nships with another advocate or other
person for the purpose of offering professionalises was the subject of advice by the
Director General of Fair Trading referred to abamd in Appendix 4. The only relevant
change in circumstances since that advice is theradand growth of solicitor-advocates. The
economic advice to the SERWG was that the rulenaggartnerships would not be anti-
competitive provided there were no impediments ¢mnetition between advocates and
solicitors (including solicitor-advocate$)in 2006, the unanimous conclusion of the Legal
Services Review Group in Northern Ireland, in felatto a jurisdiction which is closely
analogous to that of Scotland, was that “consunmerge more to gain than to lose from
retaining the prohibition on barristers forming tparships® This conclusion also
demonstrates that an equivalent rule against patiips in respect of barristers or advocates
exists in Northern Ireland and it also exists ieldnd. It existed in England and Wales as a
matter of common law.The Faculty considers that the rule against pestigs is an important
element in access to justice and in providing fur awvailability of a body of independent
individual advocacy practitioners. Any alteratianit would require the approval of the Court

of Session as the ultimate regulator of the putifice of advocate.

16. In paragraph (29), it is submitted that consumeesdisadvantaged as a result of consumers
being compelled to operate as sole traders andgtmcause of lack of availability of capital
and an inability to share risk. The paragraph aéfers to “the potential tax efficiencies of
incorporation” but this implies that advocates ntighcome directors of a company providing
advocacy services whereas otherwise the featuregbmmplained about is the rule against
partnerships. This random reference to incorpamasioggests a confusion and lack of proper
understanding on the part of the Consumers Assogialn any event, given that as stated in
paragraph (32), they do not propose that advoaailede prohibited from remaining in sole
practice, the supposed disadvantages to consuelerd upon by the Consumers Association
would presumably remain even if the rule were t@belished. The position of the Consumers

Association on this issue is illogical.

17. It is submitted that by virtue of what is said inist section of the super-complaint, the
Consumers Association demonstrate a lack of propderstanding of the inherently individual

nature of the tasks which advocates undertake drichwend themselves to practice as a sole

partnership format could be obtained by individuctitioners as solicitor-advocates, the rule rgfai
partnerships was not anti-competitive providedehae no impediments to competition between
advocates and solicitors (including solicitor-adsias).

" Paragraph 8.22.

8 See Appendix 5.

° See the advice of the Judicial Committee of theyREouncil in the case d?arry Husbands v
Warefact Limitedvhich is referred to in Appendix 2, section 4.



trader on a referral basi$Equally, the Consumers Association do not recagttie extent to
which a library-based bar may achieve economiessadle without compromising the
individual nature of practice as an advocate. Ades are free to organise their practices as
they consider appropriate, provided they do nogremito partnership with one another. They
may accordingly pool costs, though they may notresharofits. They may, and do, act
collectively for the purposes of advertising, maikg and engaging administrative support.
There is no evidence that any constraint on thelabiity of capital affects the ability of
advocates individually or collectively to meet tlegjuirements for their services or to practise
efficiently and cost-effectively. The Consumers éaation overstate the risks of practice as an
independent advocate. The costs of entry to theegsmn are low. The overheads of practice
are also low. In our view, alteration of the cutrarrangements would probably be reflected in
increased costs to the consumers of legal senditdsere are risks in sole practice, those are
risks which the practitioner will have decided tmrin choosing to practise at the bar rather

than in a firm as a solicitor-advocate.

18. The core services which advocates provide are adyoir courts and tribunals, and specialist
legal advice. It has not been demonstrated thagffi@ency or effectiveness of the delivery of
those services would be improved by departure fftersole practitioner model. Advocates do
not enjoy a monopoly in the provision of those &mrs, and as far as service development is
concerned, as referral practitioners, advocatesinedo be responsive to the needs and
demands of those immediately instructing them.ntfividual advocates are not responsive,
there are others available who are likely to bel, iiadvocates collectively are not responsive,

there are other practitioners who compete in tlwipion of advocacy services.

19. In paragraph (31), the Consumers Association stade “firms comprised of solicitors,
advocates and non-lawyer third parties, would He tbprovide seamless litigation services”.
There is no description of what this so-called feksss” approach actually means in practical
terms and it is no more than jargon. No evidence lwen put forward that the so-called
“seamless” approach (whatever that expression megninproduces better advice or service
than the current flexible arrangements and the IBacemphasises that the Consumers
Association have provided no evidence that any fitet® consumers would ensue. The
evidence from the former associations which weraldished between two large firms of
Scottish solicitors and two firms of accountantsl @onsultants is not supportive of the view
that it would'* The fact that both were unwound within a very fgears suggests that the
hoped-for synergies arising from multi-disciplingiigms exists more easily in the realm of
theory than that of practice. Further, insofarlesé are such benefits, then they may already be
achieved in the context of a solicitors’ firm whiotay include partners who are both solicitors

and solicitor-advocates.

19 See Appendix 2, section 5.
" The firm of Dundas & Wilson was a part of the ndefunct Andersen organisation between 1997 and
2002 and the firm of McGrigor Donald was associatétt KPMG between 2002 and 2003.



20. While the Faculty Rule prohibiting advocates fromeging into partnership could be revoked
by the Faculty, and for the reasons explained disesvthe Faculty would consider that that
could be done only with the approval of the Lorédtdent, the regulatory complexities which
would arise if advocates were to enter into padmgr with solicitors should not be
underestimated. The advocate partner would, presiyimae jointly and severally liable for the
obligations of the firm in accordance with ordinamjes of partnership law. Consideration
would have to be given to the liability of the adste partner under the Accounts Rules and in
relation to the Guarantee Fund. It seems likelgegithat the Faculty would have to duplicate
the regulatory structures of the Law Society (whiebuld radically increase the regulatory
burden undertaken by the Faculty) with a view teregulation of such firms, or the advocate
would have to submit to the rules of the Law Sagc{et which case, the simple solution would
be for him simply to become a member of the Lawi&gand practise as a solicitor which can

be done at present).

21. In addition, the formation of partnerships betweelvocates and solicitors would require not
only the abolition of the Faculty rule against parships but the alteration to the relevant rules
made by the Law Society and approved by the LoesiBent in accordance with section 34 of
the Solicitors (Scotland) Act 1986.

22. In paragraph (30) of the super-complaint, the Coress Association state a belief “that the
imposition of the sole trader structure upon anoadte ... prevents new services being
developed.” The basis of this belief is not stafdte Consumers Association offer no example,
even by way of illustration, of what new serviceadvocate might offer and which would be
materially different from the core functions of adates which exist and are provided at
present. If such a service were to be compatibth sole practice, then there would be no bar
to an advocate offering it. If it were to be a segwvhich could only effectively be provided by
legal practitioners acting in partnership (and nismedentified), and if an individual legal
practitioner wished to offer that service, thereuldobe no bar to the practitioner becoming a
solicitor (if necessary, with extended rights ofliemnce) and offering that service. As a matter
of experience, the present rules have not preveadedcates from providing their services in
new ways. By way of example, practice at the bardfenged substantially with the advent of
electronic methods of communication which are mlti used both by those instructing

counsel and by counsel themselves.

23. Also in paragraph (30) of the super-complaint, @@sumers Association state a belief “that
the imposition of the sole trader structure ... preseeffective marketing being undertaken.”
The basis for this belief is once again not stafet/ocates are free to organise their business
affairs as they consider appropriate, provided ttieynot enter into partnerships. They may

share costs though not profits and if a stabledgbeates should choose to engage in marketing

12 Rule 4 of the Solicitors (Scotland) Practice Rule81; Rule 4 of the Solicitors (Scotland) (Multi-
Disciplinary Practices) Practice Rules 1991.



activity there is no reason why they should nosdo Indeed, recent changes to the stables to

which most advocates belong are already resultirggeater activity of that sort.

24. In the same paragraph, the Consumers Associatita stbelief “that the imposition of the sole
trader structure upon an advocate ... may preveny émthe market ...". As before, the basis
of this belief is not stated. It is offered by tGensumers Association simply as a possibility
but it does not reflect practical experience. Thstg of entry to the market as an advocate are
extremely low compared with the costs of embarkorg other professional careers. The
profession organises itself in a way which fadiésanew entry by providing on a collective
basis the Advocates Library and other facilitieguieed by all advocates. There has, in recent
years, been no shortage of recruits to the bar.yMae solicitors with significant prior

experience who choose to practise advocacy adradeers at the bar.

25. Lastly in paragraph (30) of the super-complaing @onsumers Association state a view “that
sole traders are impeded from scaling up theirisesvand achieve the efficiencies that this
may bring.” The basis for this view — other thanaageneralisation unrelated to the actual
practice of advocacy — is not stated. The servighikh advocates provide are inherently
individual *® It is not explained how those services could hmled up”, nor how the services

as they are provided at present are “significanésming” the interests of consumers.

26. In relation to what is said in paragraph (31) ¢ Buper-complaint, it is accepted that a sole
trader has limited resources and time. As explainefippendix 2, the provision of advocacy
services is inherently individual and a particidaivocate who is in demand cannot be in two
courts at once. Equally, he cannot transfer hisqreal skills and experience to another
advocate. Since an advocate may be instructed pysalicitor to assist in relation to any
matter which the solicitor considers appropriabtere is great flexibility for packages of legal
services to be put together, tailored to the irtdlial client’s needs. It is difficult to see what
“broader range of legal services” might be providgdadvocates operating in partnerships.
The Consumers Association certainly offer no exampll they say is that “It ipossiblethat
advocates legal firmsnay be ableto offer specialised services to meet particularkeia

needs”. This is not a basis for a finding of sigr@ht harm to consumer interests.

27. The Faculty submits that in respect of this sectdrthe super-complaint, the Consumers
Association have not provided any proper basis wgloich the OFT should take any action.

Section 2.2: Restriction on Direct Access to Advotes

28. In paragraph (33) of the super-complaint, the Corens Association assert “that the
prohibition on consumers seeking direct access @daocate is difficult to justify on a number
of grounds”. It is to be noted that once again til®s not submit that the restriction is
“significantly harming the interests of the consusiavhich is required by section 11(1y no

situation which exists in Scotland is any clientigdd to consult or instruct an advocate,

13 See Appendix 2, section XX.



10

whether for advice or for litigation, and it is seeable that given the nature of advocacy
services in particular in the supreme courts, iinisthe interests of consumers that such

instructions should be given only when properlytifies.

29. What is said in the super-complaint betrays a la€kunderstanding on the part of the
Consumers Association about the function of an eateand the function of a solicittIt is
the solicitor who engages in litigation and an ate does not have the practical resources or
ability to carry out functions such as the senaf@ summons or petition which functions are
the responsibility of a solicitor. The suggestitiattis made in paragraph (34) of the super-
complaint that the receipt by a consumer of a erisummons may immediately alert him to
the need to instruct counsel is not correct becthes@eed to instruct counsel will emerge only
if legal advice or representation in court is neeeg to defend the proceedings. In the first
instance, the need to respond to a court documewaly of defences or answers is something
done in practical terms by a solicitor with the gifeal resources which are available to a
solicitor, and the input of an advocate will be essary only if the merits of the particular
litigation justify it. What the Consumers Assocmtihave said, therefore, is a precise example
of why it would not be appropriate for direct actde be available to counsel in such a
situation because an advocate could not do whatehsumer required, at least without the

services of a solicitor. That is the existing diioraand it is in the interests of consumers.

30. It is submitted that this section of the super-clzimp displays a confusion of thought about
what it is an advocate actually does in the condiietlitigation. It is necessary in the course of
any litigation to carry out a (potentially largednge of tasks, and that range of tasks is
determined by the nature of the litigation procass by the identity of the lawyer. If the
argument is that advocates should be able to dof dlie tasks, then each advocate would be
able to undertake fewer cases, since he or shedwavle to carry out all of the tasks required.
It is no answer to that to say the advocate coetigim others to do some of those tasks because
that would simply be the obverse of what happensresent where solicitors carry out some

tasks and instruct advocates to carry out others.

31. For the reasons which are set out in Appendix @,dbnduct of litigation is most efficiently
done by a solicitor, and a structure which pladed tipon the advocate would be likely to
produce a poorer service to the client. That iphirbecause an advocate, or any other lawyer,
cannot concentrate on advocacy tasks and casetigatesn tasks simultaneously, and a
solicitor’s practice will be organised with a vigw dealing with clients and case investigation,

with counsel being instructed only as and wherctif@imstances justify it.

32. Consumers have available to them various sourcgsimofary legal advice, in particular from
solicitors. The Consumers Association do not sugties the market is uncompetitive in that
regard. The Consumer Association’s position seentsetthat advocates should be compelled

to offer primary legal advice rather than act oneterral basis. But a practitioner who has

4 See Appendix 2, section YY.



11

chosen to practise as an advocate has, by doirgheeen to act as a referral practitioner who
does not offer his services directly to the congumbe Consumers Association do not suggest
that an advocate should be prohibited from decidiingractise only on a referral basis and the

practical effect of the change which is proposedid/de minimal.

33. Having said that, it is accepted that there maiheations in which a more “sophisticated”
consumer such as referred to in paragraph (34gtieibable to judge for himself or itself the
need to instruct counsel. That is why the Facultyl®91 initiated the Direct Professional
Access Rules and more recently the Direct AccedssR2006° These initiatives have already
provided an appropriate level of direct accessitmeaates and the restriction referred to by the
Consumers Association must be considered in thht.INo further alteration to the restriction
is necessary or would be justified in current ainstances.

34. The restriction on direct access operates in th®@ipinterest. Experience shows that there is
demand for a body of practitioners who choose tooaca referral basis. By operating in this
way, these practitioners are enabled to devote shkms to the tasks which they are instructed
to do, and to provide a service which is efficiant cost-effective.

35. The rule to which the Consumers Association refieparagraph (33) of the super-complaint
(but slightly mis-state) arises in the context bé tcab-rank rule which is imposed upon
advocates as a matter of common fAMotwithstanding the cab-rank rule, if counsel ddes
that he or she does not have the appropriate éspent experience to fulfil a particular
instruction, he or she should inform the solicitmho may then choose to instruct someone
else. But it is not understood how the cab-rank nduld apply in the context of direct access
instructions (and it does not apply to instructiomsler the Direct Access Rules 2006). It is not

clear to us what significance is attached to the iruquestion in the present context.

36. The Consumers Association do not address the impacdvocates’ practices of routinely
having to deal with instructions directly from Ilalients. It is not to be assumed that every
client who seeks to instruct counsel directly viillfact have a problem which justifies the
involvement of counsel. In such a case, counsélhaVe to read the papers only to refer the
client back to a solicitor — and will presumablyégitled to charge a fee for doing so. In other
cases, the information will be incomplete or regdurther investigations because the lay client
(unlike a solicitor) does not have the expertiseessary to identify what material will be
relevant to the issue being placed before the adeoand what material will not be relevant.
Again, and advocate having read the papers mighe tainstruct further investigations to be
carried out — presumably by a solicitor. In ourwjdt makes practical good sense that lay
clients should first consult a solicitor who canrsteal the material and assist the client to make
an informed choice of the advocate best fittedeal dvith the particular problem which exists.

The same benefits exist where the lay client isdgpeepresented by a professional who is

15 See Appendix 2, section 6.



12

entitled to exercise direct access to advocateat pitofessional will have the expertise within
his own field which is necessary to identify and eat for the advocate the appropriate

information which is relevant to the problem.

37. If direct access instructions were to be tendecedimely to an advocate, and if he or she were
not simply to decline to accept such instructioasd(it is not clear whether the Consumers
Association accept that counsel would be free tinke such instructions), the advocate would
probably need to engage support staff greatly tesx of those currently required. He or she
would, in effect, become a solicitor, with all tdHemands of dealing with office administration

and client handling. The value of an independefetrral bar would be undermined.

38. The Faculty does not accept that the current rifeslve “duplication, increased cost and
waste” as suggested in paragraph (35) of the stgmaplaint. The Consumers Association
provide no evidence for this assertion and it mayased upon their misunderstanding of what
is done by a solicitor and what is done by an adismd-or the reasons explained above and by
reference to Appendix 2, the current arrangemesfteat a rational and efficient division of
work. Counsel is only instructed where the solicifor other instructing professional)
considers that it would be in the client’s intesefst do so — and in such a case it is likely that
there is work to be done which cannot efficientlyeffectively be done by the solicitor himself.
The Consumers Association have referred to no ddrfram consumers for the change which
they propose and in contrast the continuing difttncbetween those who choose to practise as
solicitors and those who choose to practise ascades is a rational demonstration of why the
consumer is well served by the two branches oflegal profession each with their different

and complementary roles.

39. The Faculty submits that in respect of this sectbrthe super-complaint, the Consumers

Association have not provided any proper basis wgloich the OFT should take any action.

Section 2.3: Restriction on Solicitors and AdvocateProviding Services Jointly

40. The restrictions being referred to in this sectbrthe super-complaint in effect relate back to
the rule against an advocate entering into pati@nmshich has been addressed in relation to
section 2.1. The Faculty refers to what is saidvabwith particular reference to the status of an
advocate as an officer of the court and the bafstbeorules which prohibit a solicitor from
entering into partnership with someone who is nabliitor.

41. In paragraph (36) of the super-complaint, the Coress Association assert that “There is little
doubt that this restriction is unjustified and has rational basis and causes significant
consumer harm”. In this instance only do the CorexgimAssociation actually allege that the
restriction being referred to “causes significaohsumer harm” but they do not identify what

that harm is but merely suggest possible benefiticlwthey say might emerge from its

18 See the decision of the Inner House of the CduBession in the case Bhtchelor v Pattison and
Mackersywhich is referred to in Appendix 2, section 4.
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removal. The existence of speculative and hypathebenefits, which in any event the Faculty
would not accept, is not the same as stating thetet already exists significant harm to
consumers. Reference is made again to the cordomglusions of the Director General of Fair

Trading and the Legal Services Review Group forthem Ireland”’

42. The statement that the rule “causes significantsgorer harm” is not supported by any
evidence. The basis for the assertion is a stateaidrelief by the Consumers Association that
the removal of the rule would have certain consaeqges. These are stated at the most abstract
level of generality and do not bear close scrutifhe Consumers Association singularly fail to
identify any concrete detriment which consumerd$esudis a result of the current structure of
the legal profession, which accommodates the peesehpractices offering both litigation and
advocacy services and an independent bar of pometis who offer only advocacy services.

43. In any event, the basis of the benefits which arggested are not justified. There is no
evidence nor even explanation as to why soliciéord advocates being in partnership with one
another (but presumably each continuing to provlte services which they provide at the
moment) would result in the provision of advocaewices at lower cost. It is quite likely that
the opposite would be the result because at preaenfidvocate in sole practice has
significantly lower administrative and overhead tsothan a solicitor in partnership. If an
advocate were to become part of such a partnetsigip would suggest that the costs of
practice of the advocate would increase therelreaging overall the costs of the legal services

provided.

44. The super-complaint suggests that the advocatedameilable to choose “alternative business
structures to increase efficiency”. There is nolaxation in practical terms of what this
actually means and it is simple assertion witheidence. From the point of view of those who
understand and regulate advocacy services, theltfFadnes not understand what might be
achieved. In any event, and as already noted, egsl Ipractitioner who wishes to be in
partnership and practise in the supreme courtsdoago under present conditions by becoming

a solicitor-advocate.

45. The other aspects of this restriction which aregdtl by the Consumers’ Association relate
principally to the provision of solicitor's servigeand in particular conveyancing and estate
agency services. The Faculty makes no commentesethut whatever their merits they do not
justify the inclusion of advocates in any partngrsif solicitors. In any event, removal of this
restriction would not result in consumers enjoyiegsier access to specialised legal services”.
The result would be the opposite because if onenass that a specialised advocate were to
join a partnership with solicitors, then the seegiof that advocate would be available only to
the clients of the partnership unless one firmegil practitioners chose to instruct another firm
of legal practitioners. This is a situation whiabed not occur to any significant extent in reality

because of the anxiety that the client will be lmgthe firm instructing to the firm instructed.

7 Appendices 4 and 5 respectively.
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The situation in the case of a specialised advoadite is practising as a sole practitioner is
precisely the opposite. Such an advocate is avaitalbe instructed by every firm of solicitors

in Scotland and is thereby available to the clafngévery such firm. The advocate is instructed
on a case by case basis and may be instructedfbesedi firms for different clients at the same

time in different cases. The nature of a body dfividual specialised advocacy practitioners
available to all in Scotland is fundamentally cotitpee and in the interests of consumers and
the loss of that body or any members of it by ades entering into partnership with solicitors

would be to the detriment of competition, consunaerd consumer choice.

In paragraph (36) of the super-complaint, the Coress Association state that were the
restriction to be removed, they “believe that canets would enjoy significant benefits”. The
suggested benefits as they are set out in thigpgrh are addressed as follows:
(a) “New legal services firms would emerge.”
The emergence of new firms as such does not dermatmsany benefit nor current
detriment. The Consumers Association state thae‘fiéw firmsmight be able to provide
legal services, including access to advocatesvegrl@ost, as the existing restrictions on
advocates taking instructions only via a solicitoould be removed.” This is correctly
stated as no more than a possibility. It has alréen observed that in cases which justify
the instruction of counsel there is no duplicatafnwork. It is presently possible for a
client to consult a solicitor-advocate, who canhbodnduct the litigation and perform the
advocacy role. In a more complex case, the sofiittvocate is likely to require another
solicitor to fulfil the role of the instructing doitor in conducting the litigation while he

fulfils the advocacy role.

(b) “Advocates would be able, should they choose, topadlternative business
structures to increase efficiency. Any efficienciesuld be shared with
consumers.”

Again, this is stated as no more than a possibility any event, a practitioner may

currently choose to “adopt alternative businessictires” by becoming a solicitor-

advocate if he or she considers that a more effedi efficient model for practice. The

Consumers Association do not explain what differefficiencies might be secured by a

partnership which included a solicitor and an adtec

(c) “Consumers would enjoy easier access to specialesgal services.”

Having regard to the text, it appears that the daimphere is about lack of information
about the correct service provider for the jolisIhot at all clear why the introduction of
partnerships between solicitors and advocates dhimprove the position in this regard.
Indeed, one of the benefits of the present systethat the client of a solicitor has the
benefit of the solicitor's advice and assistancedéctiding whether or not counsel is

required, and in identifying an appropriate counsel
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(d) “Asymmetry would be reduced by increased competiforces and improved
marketing — thus improving consumer awareness aoite.”
The assumption is that the result would be “incedasompetitive forces”. This assumption
is nowhere justified. It is just as likely — as thector General of Fair Trading recognised
in 1992 — that the introduction of partnershipsweetn solicitors and advocates would
result in a reduction of competition. It is unlikeéhat small firms — those most likely to be
consulted by consumers — would be able to justiffeng into partnership with an
advocate. If partnerships between solicitors antdeates were to be permitted, the more
likely result, if there were to be any change gtwabuld be that a body of the most sought
after advocates would become tied to the largemeernial firms. It is difficult to see how
this would increase consumer choice or be in thdewpublic interest in equal access to

justice.

(e) “Innovative new legal services would be developgutaning access to justice
and reducing cost to the consumer.”

Again, the Consumers Association nowhere identifibat “new legal services” could be

developed in a partnership between solicitors athdb@ates which could not already

develop in a solicitor’'s firm which included sotigi-advocates. The example discussed

seems to relate to the issue of multi-disciplinprgctices, rather than specifically to the

question of advocates and solicitors providing isesvjointly.

) “The opportunity to commoditise certain areas oé tkaw would be easier to
realise. This would likely lead to lower costs agfficiencies to the benefit of
consumers.”

The work done by advocates simply does not lergfite “commoditisation”. It is by its

nature not routine, and in relation to advocacyises, involves appearance in Court

which simply cannot be “commoditised”. The exampésommoditisation given by the

Consumers Association are remote from the workdebeates. In any event, they do not

offer encouragement to consumers. The Scottishiaaht has felt compelled to re-

organise the regulation of diligence and the pites of Messenger-at-Arms and Sheriff

Officer® In light of perceived market failures and abughs, UK Parliament has been

compelled to regulate claims management compahies.

48. The Faculty would also observe that the cab-ramé& would be difficult to maintain in the
context of partnerships between solicitors and edigs. It is not clear how an advocate who
was a partner of a firm could be forced to accastrictions to act against a client of the firm
of which he was a partner. For example, some bamksently make it a condition of a
solicitors’ firm being a member of their advisoranel that the firm will not act in any
litigation against that bank. In other jurisdictipriirms which typically act for one “side” (e.g.

employers, personal injury claimants, insurers) mok be instructed from the other “side”.

18 See particularly Part 3, Bankruptcy and Diligerate., (Scotland) Act 2007
19 See Part 2, Compensation Act 2006
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49. In substance, it may be said that what this seatfahe super-complaint is truly advocating is a
fusion of the legal profession with solicitors aadvocates becoming members of a single
profession with the same admission arrangementsrendame regulatory structure. If that is
what the Consumers Association are seeking theoutd be preferable if they were to state it
openly and it could be addressed directly. The Faeuould certainly not accept that fusion
would be of any benefit to the consumer nor behengublic interest nor be in the interests of
justice whether it was achievel@ jureor de facto The possibility of fusion would of course
be a significant matter which the Faculty does med to address in response to this super-

complaint.

50. The Faculty submits that in respect of this sectdrthe super-complaint, the Consumers

Association have not provided any proper basis wploich the OFT should take any action.

Section 2.4: Restrictions on Third Party Entry

51. This section of the super-complaint appears to attepposition that both the market analysis
and the proposals for structural change made bZmenti review in England and Wales can
be read across to Scotland without qualificationfunther consideration. That position is
supported by de-contextualised extracts from twaramic papers. No evidence from Scotland

nor any analysis of the Scottish market is produced

52. The Faculty refers to the distinctive features lné tegal services market which exist in
Scotland® and to the fact that the Court of Session andGbkege of Justice (of which the
Faculty of Advocates is a part) are secured in seoimArticle XIX of the Act of Union. There
are therefore both practical consumer reasons ega land constitutional reasons why the
direct application of regulatory arrangements fagEend and Wales should not and cannot be

imported directly into Scotland.

53. In any event, the Faculty does not accept the itipo that third party entry into the legal
services market in Scotland would be in the puibiterest. The proposition that the external
ownership of legal firms would be economically adkegyeous is a matter of controversy. The
Faculty refers to the conclusions of the CCBE bagsuh the work carried out for the Danish
Bar which are set out in Appendix 6. “The CCBE catoehe conclusion that non-lawyer
owned firms bring in their train severe problemsiag out of the potential conflict with the
core principles of the legal profession, i.e. inglegence, confidentiality and the avoidance of
conflicts of interest ..* In addition, the Legal Services Review Group fartRern Ireland
unanimously recommended that the prohibition prémgrthe external ownership of a law firm
should remain, noting that Northern Ireland hadeadly had instances of paramilitary

involvement in legal practices, even when extemahership was not permitted. There are

20 Appendix 3.
1 CCBE Economic Submission to Commission — ProgRessort on Competition in Professional
Services, page 6.
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similar concerns that ownership or financial cohtstbfirms of solicitors could fall into the

hands of criminal elements in Scotland.

There are therefore good reasons why the extermadership of law firms would be
undesirable and they are not just economic onesy Tbncern the integrity and independence
of the legal profession and access to justice tinout Scotland. These are matters related to
the administration of justice which in Scotland atébject to ultimate regulation by the Court
of Session and in any event, as acknowledged iagpaph (83), such a change would require
primary legislation. The question of whether theblfu interest in Scotland justifies the
promotion of any such legislation is a matter floe Scottish Executive, and the question of
whether the public interest in Scotland justifiee enactment of such legislation is a matter for
the Scottish Parliament. No evidence to justifytsiegislation has been advanced in this super-
complaint and section 11 of the Enterprise Act doesprovide that a super-complaint is an

appropriate mechanism for promoting primary legista

The Faculty is concerned about access to justimsadscotland. External ownership involving
the provision of legal services by corporate bodigh non-legal ownership (what has been
called “Tesco law”) could present a serious thteasmall “full service” law firms many of
which exist in smaller towns throughout Scotlangtefnally owned practices would be likely
to be interested principally in the relatively sgjfstforward transaction which can be
“commoditised”. They would be unlikely to be intsted in the intractable and difficult cases,
which professional firms currently handle — the iigmaw dispute, the difficult criminal
prosecution. They would, in particular, be unlikedybe interested in such matters in relatively
remote or sparsely populated parts of the coumfigo would represent the battered wife in
Wick who needs an urgent interdict now? Or the imairkcudbright who wants access to his
children? Or the youth in Ardrossan who has beekaa up by the police and is facing a
serious criminal charge? These are the sorts bEr@amples of where access to economic and
independent legal services is essential but nowlreréhe super-complaint is there any
reference to or description of such realities. He view of the Faculty, the real consumer
interest is that such individuals should have msifenal, well-qualified representation close at
hand. So far as the Faculty is aware, it is yebeéoshown that the proposal for external
ownership of legal firms will promote this consunigerest. On the contrary, what is proposed
presents a potential threat to access to justiasascotland.

The Faculty submits that in respect of this sectdrthe super-complaint, the Consumers

Association have not provided any proper basis wgloich the OFT should take any action.

ADDITIONAL MATTERS REFERRED TO IN THE SUPER-COMPLAI NT
Paragraph (68)

57.

The Faculty does not dispute the findings of thalysis referred to in this paragraph. The
Consumers Association note that “advocates contioudgominate appearance work in those

courts” (i.e. the higher civil courts). It is ndiear what inference the Consumers Association
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seek to draw from that finding. During the periadjuestion (2005, 2006 and early 2007) there
were more than 100 solicitors with rights of audierin the Court of Session. They could
choose to appear in final and determinative hearingtheir own right, and their solicitor
colleagues (whether in the same firm or from offrens) were free to instruct them for such
hearings. There was and is no barrier to them deindndeed, one might have expected some
internal pressures to keep the work in-house. Yeés iplain that they and their solicitor
colleagues have, at least for the final and deteatiie (by definition, the most difficult and
significant) stage of a case, chosen to instruahsel. They have presumably done so because
they have considered it to be in their client'®mests to instruct advocates, perhaps:
(a) because of the expertise of the advocate;
(b) because the advocate can provide the service niwapty than the solicitor-
advocate (who must carry his office overheads); or
(c) because the solicitor recognises the benefits waddnue from the instruction of
an independent practitioner who, operating on e&rraf basis, can focus

exclusively on the preparation and presentatiahefcase.

58. The Consumer Association’s analysis accordinglypsuis the Faculty’s analysis of the

inherent benefits which accrue from the currenicstire of the profession.

Paragraph (70)
59. It does not follow from the analysis that soliciamvocates “have largely failed to enter this
market”. The following factors should also be tak&io account:

(a) The analysis is concerned only with the “final atederminative stage” of a case
— by definition, the most complex and demandingddes not include routine
interlocutory appearances, far less pleading. thés impression of the Faculty
that solicitor-advocates are more likely to drafeguings and to appear at
relatively routine hearings than to conduct the endifficult stages of a case. To
this extent at least in relation to civil practitleere has been a diversion of work
from the bar to solicitor-advocates.

(b) The analysis does not deal with criminal casesllattais our impression that
quite different findings would be reached if anlgsis of High Court trials were
to be carried out. There are solicitor-advocates wdgularly exercise rights of
audience in criminal trials the High Court of Jastry. Interestingly, it is the
impression of the Faculty that some of them, ie&ffpractise in the same way as
do advocates, operating as sole practitioners, rendiving instructions from
solicitors in other firms.

(c) Even if solicitor-advocates should be choosing twtexercise their extended
rights of audience, the very fact that they maysdcexerts competitive pressure

on advocates.

60. There may be an implication in the Consumer Asgimtis observation that solicitor-

advocates “have largely failed to enter this mdrkeat somehow they have been prevented
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from doing so. If so, the Faculty would not acctt implication. In particular, the Faculty

does not accept the suggestion in the footnot@disoparagraph that the mixed doubles rules
may explain the figures. It is far more likely thae figures reflect conscious decisions by
solicitors and their clients that the right choiferepresentative for these critical stages of a

case is an advocate.

It is incorrect that solicitor-advocates are théyqrotential alternative service providers in the
market for appearance work in the civil Supreme r@ouSection 25 of the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1990 hasn brought into force recently, and we
understand that a number of service providers eekisg approval in terms of the scheme
provided for by that section..

The Faculty would also express surprise that ti@iGonsumers Association should place such
emphasis on proceedings in the supreme courts, Weehulk of consumer litigation takes
place in the sheriff court. Of course, counselften instructed in the more complex litigations

in the sheriff court — which again goes to suppieetFaculty’s general analysis.

Paragraph (82)

63.

The Faculty notes the assertion that “third partyolvement in the Scottish legal services
market lies at the very heart of this super-comnmplaiThe Consumers Association have
identified no harm which the absence of such ineplent causes to consumers in Scotland. In
this paragraph, the Consumers Association sugdest if third party involvement was
permitted this “may” reduce investment costs legdiower prices. This is an insubstantial
basis for a proposal which, as the Consumers Agsogiacknowledge, cannot be implemented

without wholescale change in the regulation ofghe&fession in Scotland.

CONCLUSION
64. The Faculty submits to the OFT in respect of th@esiwcomplaint by the Consumers
Association:
(a) That it does not fulfil the requirements for a supemplaint made under section
11 of the Enterprise Act;
(b) That it does not provide any evidence of signiftdasrm to consumers in respect
of the legal services market in Scotland;
(c) That it contains material inaccuracies of fact kava
(d) That the features of the legal services market upbich it relies are in certain
respects the result of primary legislation whick thaculty of Advocates could
not by itself alter;
(e) That it seeks alteration to the regulation of tleeity of Advocates which is a
matter for the Court of Session;
f) That in proposing a new regulatory system for #gal profession in Scotland it

is advocating political change rather than any ematelated directly to the

interests of consumers;
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(9) That the proposal for a regulatory regime basedupat for England and Wales
would not be in the interests of consumers in Soot] would not promote access
to justice in Scotland, and would not be in thesiasts of the administration of

justice in Scotland.

65. The Faculty submits that the OFT should take nmadh response to the super-complaint by
the Consumers Association, and that in the circantgs it would not be lawful for them to do
so given that the super-complaint does not fuliil tequirements of a super-complaint made in

accordance with section 11 of the Enterprise Act.



21

Appendix 1

THE LEGAL AND CONSTITUTIONAL BACKGROUND

Enterprise Act 2002 (“the Enterprise Act”)
Section 11 of the Enterprise Act insofar as reléyaavides as follows:-

“(1) This section applies where a designated consbwdy makes a complaint to the OFT
that any feature, or combination of features, aharket in the United Kingdom for
goods and services is or appears to be signifigafthrming the interests of
consumers.

(2) The OFT must, within 90 days after the day littvit receives the complaint, publish
a response stating how it proposes to deal withctimaplaint, and in particular -

(a) Whether it has decided to take any action, or ke tao action, in response to
the complaint, and
(b) If it has decided to take action, what action ibposes to take”

3) The response must state the OFT’s reasons foraisosals”.

These provisions permit the OFT to take actiontootake no action, in response to a super-complaint
such as that submitted by the Consumers’ Assoadiatio terms of sub-section (1), such a super-
complaint properly constituted must demonstrateature or combination of features of a market for
goods and services which appear to be significdrthyning the interests of consumers. In the eveit t

a document purporting to be a super-complaint diddemonstrate such features in respect of which
there was significant harm to consumers in a pddiccase then it would not constitute a super-
complaint for the purposes of section 11. In thain, the OFT would not be entitled to take aciion
terms of sub-section (2) because it would not hhageived a document which fulfilled the requirensent

of a super-complaint.

In the present case, it is submitted that the Qoess Association have not demonstrated in the super
complaint any significant harm which is the resilthe structure of the legal profession in Scatlan
that event, it is submitted that it would not befial for the OFT to take any action in terms of ti@at

11 of the Enterprise Act.

Scotland Act 1998 (“the Scotland Act”)
Section 30 of the Scotland Act provides for mattessich are reserved to the United Kingdom
Parliament (“reserved matters”) and which are defim Schedule 5. Paragraph 1 of Schedule 5 which
is contained in Part Il provides that “The matteyswvhich any of the Sections in this Part apply are
reserved matters for the purposes of this Act”ti8edcC3 entitled “Competition” provides:

“Regulation of anti-competitive practices and agrents; abuse of dominant position;

monopolies and mergers.

“Exception

“Regulation of particular practices in the legal gfession for the purpose of regulating that

profession or the provision of legal services.
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“Interpretation

“The legal profession’ means advocates, solicitarsd qualified conveyancers and executry
practitioners within the meaning of Part Il of thew Reform (Miscellaneous Provisions)
(Scotland) Act 1990.”

The effect of the exception to the reserved matéfined in Section C3 of Schedule 5 to the Scotland
Act is that regulation of the legal profession &vdlved to the Scottish Parliament and is therefoee
responsibility of the Scottish Executive. In regpefcany legislative steps which would be requined
the event that any aspect of the super-complaistacaepted and an alteration to the regulatiomef t
legal profession in Scotland was properly justifisdch legislation would require to be promotedsria
passed by the Scottish Parliament.

Act of Union 1707 (“the Act of Union”)

Article XIX of the Act of Union between ScotlanddiEngland provides for present purposes that:-
“That the Court of Session or colledfgc] of justice do after the union and notwithstanding
thereof remain in all time coming within Scotlansliais now constituted by the laws of that
kingdom and with the same authority and privilegedefore the union subject nevertheless to
such regulation for the better administration o$tjae as shall be made by the Parliament of
Great Britain... And that the Court of Justiciary diso after the union and notwithstanding
thereof remain in all time coming within Scotlansliiais now constituted by the laws of that
kingdom and with the same authority and privilegedefore the union subject nevertheless to
such regulations as shall be made by the Parlianoéi@reat Britain and without prejudice of
other rights of justiciary... And that no causes tottand be cogniscible by the courts of
Chancery Queen’s Bench Common Pleas or any othat ao Westminster Hall and that the
said courts or any other of the like nature aftee tunion shall have no power to cognosce
review or alter the acts or sentences of the judiczs within Scotland or stop the execution of

the same...”

The Act of Union sets out the constitutional armgnts between Scotland and England which have
existed within the United Kingdom for 300 years.eTfact that the regulation of the legal profess&on
devolved to the Scottish Parliament by virtue of #ixception in Section C3 of Schedule 5 to the
Scotland Act is consistent with the protection thee courts of Scotland and the authority and mgel

of the College of justice which is provided by &t& XIX of the Act of Union. In the case of the
Faculty of Advocates, the fact that any legislatishich may be necessary in order to regulate the
Faculty is devolved to the Scottish Parliamentl$® @appropriate given that the Faculty is a parthef
College of Justice and that advocates are offioktise Court of Session and regulated ultimatelyHgy

Court of Session which is also a part of the CalefjJustice.

Law Reform (Miscellaneous Provisions) (Scotland) Ac1990
Section 31(1) of the Law Reform (Miscellaneous Biowns) (Scotland) Act 1990 provides:
“Any rule, whether made before or after the comintp force of this section, whereby an

advocate is prohibited from forming a legal relat#hip with another advocate or with any
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other person for the purpose of their jointly offfgr professional services t the public shall
have no effect unless it is approved by the Loresklent and the Secretary of State; and
before approving any such rule the Secretary ofeSshall consult the Director [General of

Fair Trading] in accordance with section 40 of tiist.”

Subsection (1) of section 40 provides for the aparof rules by the Director General of Fair Traglin

(“the Director General”) including rules such as arentioned in section 31(1). Subsection (2) presid
“The Director [General] shall consider whether ansuch rules... as are mentioned in
subsection (1) above would have, or would be likeljave, the effect of restricting, distorting
or preventing competition to any significant extént

Subsection (3) provides that the Director Gendnallgjive to the Secretary of State such advicheas

thinks fit.

The rule against partnerships which is referreid the super-complaint was approved by the Lord
President and the Secretary of State in accordaithehe advice given by the Director General which
is referred to in Appendix 4 of this Response. ot that such approval was required to be given by
the Lord President as well as the Secretary okS$satonsistent with the role of the Lord Presidemd
of the Court of Session in the regulation of adtesas referred to in section 1 of Appendix 2 & th

Response.
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Appendix 2
THE FACULTY OF ADVOCATES

1. The office of advocate
The Faculty of Advocates is part of the Collegelostice in Scotland which was established in 1532
and is referred to in Article XIX of the Act of Usi. An advocate is the holder of a public officel &

admitted to that office by the Court of Sessionchlis also a part of the College of Justice.

The Faculty’s position as the professional bodychiegulates advocates derives from its recognition
as such by the Coutt.Advocates are admitted to the public office of aahte by the Court of Session
and may be deprived of office only by the CourheTourt admits as advocates only persons whom the
Faculty had examined and found to b&¥iThe admission of an advocate takes place in opert.cThe
declaration of allegiance is administered by a @dfthe Court of Session and sworn by the person
being admitted and upon admission the advocates sigroll maintained by the Court. In matters of
discipline, the Court retains a role because ictima the Court has for over 150 years acted irstipres

of suspension and deprivation of office on thetymetiof the Dean of Faculty.

The role of the Court of Session as the ultimaggili@or of the public office of advocate means drayf
significant change in the status of that office Wotequire (at the least) to take into accountwigsvs

of the Court. The Court is a distinct element ie tfovernance of Scotland and is independent of the
government (the Scottish Executive) and of theslaglire (the Scottish Parliament). The super-
complaint does not to any extent refer to the oblthe Court in the regulation of advocates. Intthied
paragraph of the Executive Summary of the Superptaint it is stated that the Faculty is “self-
regulating”. This statement must be qualified by thct that the public office of advocate is ultteig
subject to the regulation of the Court of SessiBarthermore, in their conduct of cases in Court

advocates are subject to direct supervision ant@doy the Court itself.

The Faculty of Advocates is the professional bodywhich all advocates in Scotland belong.
Advocates, like other members of the legal profagsare subject to regulation in the public interes
They must satisfy entrance requirements designedgare that only persons who are suitably qudlifie
enter practice as advocates. Those requirementibject to the approval of the Lord Presidentngct
on behalf of the Court. The Faculty runs a skitliring course for intramt which is equivalent to
those in other parts of the United Kingdom and @mmon law jurisdictions abroad. Advocates are
subject to well-recognised duties to the Court a$f as to their clients. They must adhere to a cafde

professional conduct, breach of which may give tisdisciplinary sanctiof®

22 See Chapter 57 of the Rules of the Court of Sessio

2 The matter is recorded in the Books of Sederum (ecord of the Court) on 13 December 1664; the
history is summarised in th8tair Memorial Encylopaedia of the Laws of ScotlaMblume 13,
paragraph 1240ff.

24 A prospective advocate is known as an intrant.

% The Faculty’'s code of conduct is contained in @ide to the Professional Conduct of Advocates
http://www.advocates.org.uk/downloads/codeofcongdét There is significant lay involvement in the
Faculty disciplinary procedures.
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At present, all complaints made against an advoasgedealt with by the Faculty under the Faculty of
Advocates Disciplinary Rules 2005. The provide tladlt complaints are determined either by a
Complaints Committee or a Disciplinary Tribunalclkaf which is comprised of an equal number of
members of Faculty and lay members. The compldiatsdling procedures of the Faculty are subject to

scrutiny by the Scottish Legal Services Ombudsman.

Recent legislation has created the new ScottistalLégmplaints Commissihwhich will receive all
complaints against advocates (as well as soligitangl will itself determine complaints of inadecpat
professional service and remit complaints of miskat to the Faculty for determination. It will also
have a role in monitoring the Faculty's handlingcohduct complaints. This current alteration to the
regulation of the legal profession is not refer@ih the super-complaint.

2. The Advocates Library.

The Faculty is responsible for the Advocates Liprahich is the national law library for Scotland.
Members of the public may obtain access to allllagd historical texts kept in the Advocates Lilgrar
through arrangements made with the National Libcdr$cotland which is situated adjacent to the
Advocates Library. The Advocates Library has cladfié status but otherwise is maintained at the
expense of members of Faculty and at no cost tpubéc purse. The super-complaint does not refer t
the public interest which is served by the Facintigs maintenance of the Advocates Library, bath i
the sense that its maintenance as a public institig in the public interest and its contents are

maintained and available to all consumers.

From the point of view of consumers of legal seggicthe availability of the Advocates Library to al
advocates equally, irrespective of their seniasityhe size of their practices, is of material adage to
those members of the public of Scotland who mawuireqo take advantage of the services of an

advocate.

The existence and nature of the Advocates Libiamg, the fact that advocates practise from and have
equal access to that Library, are characteristatenally different from those under which advocacy

services are delivered in England and Wales.

3. Advocates

There are approximately 470 practising advocateSdatland. Each advocate is an independent, self-
employed professional, available to receive ingtons on behalf of any client and to appear in any
court or tribunal in Scotland. Advocates speciaiiséwo things: advocacy — the presentation of sase

before Courts and tribunals throughout Scotlandd the giving of specialist legal advice. Advocates

are independent referral practitioners: in otherdspthey act only on the instructions of a sadicior

other person who may instruct counsel.

% The Scottish Legal Complaints Commission has lestablished by the Legal Profession and Legal
Aid (Scotland) Act 2007.
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The existence of a strong bar of independent adesda in the public interest. The duty of an adtec
to advance the interests of the people upon whebalbhe or she is instructed, while fulfilling the
advocate’s obligations to the Court, plays an irgar role in maintaining the rule of law in a

democratic society. This has been consistentlygeised by the House of Lords

Further, any solicitor and any other person who mmayruct counsel may call on the services of any
advocate to act on behalf of any client, whereiteated. Thus the individual client of every snfaiin

of solicitors wherever situated in Scotland hasdame access to the most experienced members of the
bar as the corporate client of the largest firmsGlasgow and Edinburgh. The availability of
independent referral advocates to accept instngtan behalf of any client promotes equal access to
justice throughout Scotland and the ability of citdir's firms to meet the needs of their clientkisTis

an example of where the current structure of thallprofession operates to the advantage of consume
in all locations throughout Scotland. The potentigls of access to independent advocates throughout
Scotland would result from what is proposed in super-complaint would act to the detriment of

consumers rather than the existing structure optbéession.

These benefits are a direct consequence of the wigch the Consumers Association attacks in the
super-complaint. It is because each advocate imdgpendent sole practitioner that any client may
instruct any counsel. If advocates were to enter partnership with one another, conflicts of ietdr
would inevitably and routinely arise. Equally, besa an advocate is not “tied” to any solicitorisrfj

he or she is free to accept instructions from diepntof any firm in Scotland.

It is to be emphasised that the existence of tlellBaas a body of individual independent practigos

is the result of each practitioner deciding for &étfi or herself to offer legal services in a paitac way.

In Scotland, the system of legal education is comrtw both branches of the profession and it is
relatively straightforward for a solicitor to becenan advocate (andce versqa Many advocates are
admitted after having qualified and practised diigars, but also many solicitors choose to remasn
such or to obtain extended rights of audience Asiteo-advocates. These characteristics are tbaltre
of each practitioner deciding for himself or hef$aw to practise and indicate that the structdrthe

legal profession is not restricted artificially.

4, Instruction of an advocate
As the holder of a public office, an advocate doetenter into any contractual relationship wite th
solicitor or other person who instructs him or wihis client. InBatchelor v Pattison & Mackersy the
Lord President (Inglis) said:
“An advocate in undertaking the conduct of a caumsthis Court enters into no contract with
his client but takes on himself an office in thefgmenance of which he owes a duty, not to his
client only, but also to the court, to the membadrhis own profession, and to the public. From
this it follows that he is not at liberty to dedinexcept in very special circumstances, to act for

any litigant who applies for his advice and aiddathat he is bound in any cause that comes

7 See, for exampleyledcalf v. Mardel[2003] 1 AC 120, at paragraphs 51-55 per Lord Hoiskoof
Woodborough.
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into Court to take the retainer of the party whistfiapplies to him. It follows, also, that he
cannot demand or recover by action any remuneratiorhis services, though in practice he

receiveshonorariain consideration of these services.”

This passage is authority for the propositionscahmon law (i) that an advocate does not enter anto
contract with his client, (ii) that an advocate mandecline to act for any litigant in relation ¢ourt
proceedings except on special circumstances (egfeiw as “the cab rank rule”), and (iii) that an

advocate cannot sue for his fees.

The authority oBatchelor v Pattison & Mackerdyas been accepted and acted upon by both thescourt
and the legal profession and it is consistent wligh similar position of barristers in other equergl
jurisdictions. It was referred to recently as anuaate statement of the law Wiright v Paton Farrelf®

a decision of the Inner House of the Court of Ssssihich considered the scope of the duties of
counsel. InParry Husbands v Warefact Limit€dthe advice delivered by Lord Bingham of Cornhill
stated that “the legal rule that barristers andoadtes in the United Kingdom have no contractual
relationship with their lay clients and may not $aetheir fees is of very long standing and hashie
past been justified on grounds of high public pdlic

In paragraph (73) of the super-complaint, the Coress Association suggest that this passage may no
longer be regarded as authoritative because it Imaglescribed as “obiter”. They do not provide any
legal authority for this view and it is inconsistemith the fact that what was stated by the Lord
President has long been accepted and applied lasrigative and it is also consistent with the cormmo
law position in other equivalent jurisdictions. Wthe Consumers Association have stated is clearly
incorrect as a matter of law. As a result, the sgpenplaint misrepresents the position of an adimca
and the nature of his relationship with those whanrepresents and the submissions of the Consumers

Association should be disregarded to the extentttiegy rely upon this misrepresentation.

The effect of Section 2A of the Late Payment of @uercial Debts (Interest) Act 1998 is also not
represented correctly by the Consumers Associalibis. section states that “the provisions of thig A
apply to a transaction in respect of which feesiel for professional services to a member of the
Faculty of Advocates as they apply to a contracttie supply of services for the purpose of this.’Ac
This provision was enacted as it was precisely lisean advocate does not enter into a contrathéor
supply of services. It does not have the effect #ttvocates’ fees are regarded as being due asik re
of a contract; rather it treats them for the puesosf the application of interest under the Acif dsey

were contractual precisely because they are ndataxinal.

In section 61(1) of the Courts and Legal Services 90, which applies only in England and Wales, a
specific statutory provision was enacted which peeth barristers in that jurisdiction to enter into
contracts and this was referred to by Lord BinghamParry Husbands v Warefact LimitedNo

equivalent statutory provision has been passedati&hd.

8(1876) 3R 914, at page 918.
292006 SC 404.
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The result is that as a matter of substantive laveigvocate who is the holder of a public office may
enter into a contract either with his client ortwé solicitor. That situation could be changed dmy

primary legislation passed by the Scottish Parlisme

5. The work of an advocate

The work which an advocate undertakes is inherentividual. That is why it is individuals and not
firms which are accorded rights of audience. Theoadte who is on his feet in Court must himself or
herself be in complete command of the relevansfaad law. It is that advocate who must have delvote
himself to the preparation of the case. While #thtocate may well have the support of a team (which
may include junior counsel and solicitors), therailimit to the extent to which tasks can be dztied.
While the case is ongoing, the advocate is notlada to deal with other matters. Advocacy
accordingly lends itself to practice on an indemandeferral basis where the practitioner is freenf

the immediate demands of clients and office adrration. These characteristics of the practice of
advocacy are in the interests of the client whbeéing represented and thus in the interests of the

consumer of legal services which include advocaeyices. They are also in the interests of the Cour

All advocates practise as sole practitioners. Tie of the Faculty to that effect in its currentrfowas
approved by the Secretary of State and the LordidR¥et, after consultation with the Director Gehera
of Fair Trading. The relevant advice is referreihtédppendix 4. Those advocates who act as
prosecutors in the High Court of Justiciary do slez asad hocAdvocates Depute, instructed for
particular cases, or as full-time Advocates Deplteither case, they are not employees of the Grow

but hold a commission to act on behalf of the LAdVocate. They remain independent practitioners.

Advocates do not undertake responsibility for tmmistration of a litigation. That is the respdoibiy

of the solicitor, who is the client's agent and ewsofessional duties to the client. The solicitolt

“run” the litigation, engage in all necessary cependence, carry out any necessary investigations,
lodge and intimate Court documents and so on. Tiseme duplication. Both the task of presenting the
case in Court (with all the preparation which thatails) and the ancillary administrative tasksuies

to be done by someone. When a solicitor represestslient in the sheriff court, he must do bothal
complex or significant case, the division of resgibilities between advocate and solicitor is an
effective and efficient one. It allows the advoctteoncentrate on the task of preparing and ptesgn
the case in the most effective manner.

The division of responsibility between solicitonsdaadvocates is practical and sensible, havingrdega
to the nature of the work which advocates do. Waeradvocate is in court, or preparing for a court
appearance, he or she cannot be available to imeeataty-to-day demands of clients or of running an
office. A solicitor, who is subject to such pressjrmay be less able than an advocate would bplysim

to devote himself or herself to the demands ofrgtley court hearing. Equally, giving sound legal
advice on a difficult question requires the freedoom other demands fully to research the law and t

consider its application to the facts. Advocateg their training, and by virtue of the way the lega

30 Unreported, Privy Council Appeal No 74 of 2001patagraph 20.
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profession is organised, are able to do this. Trengement also facilitates the development of eigee

in advocacy.

Because of the nature of the work which they depadtes do not need to — and, in practice, do not —
maintain an office with support staff. Unlike batdrs in England and Wales, they do not work from
buildings provided by themselves known as “chanibefbey work from the Advocates’ Library,
where they have available to them the legal ressurecessary to fulfil the tasks entrusted to them.
Advocates are thereby freed from the demands dteofadministration and are able to devote
themselves to fulfilling the particular tasks estad to them. They are free to organise their
professional practices as they consider appropeatf in practice, most advocates are members of
“stables” for the purposes of clerking and othepmut services, as well as for such matters as
marketing and advertisirig.Such limited administrative support as they regjigr available to them
from clerks employed by Faculty Services Limitedbyr the advocate directly. These arrangements
secure the benefits of a bar of independent saetiipners while achieving economies of scale in
relation to the provision of the services necessamnable them to conduct their professional edfa

an efficient and cost-effective manner. Furthermemvocates are freed from the demands of office

administration, and are able to devote themselvédlfilling the particular tasks entrusted to them

The current arrangements build considerable flégbinto the system. No solicitors’ firm could
maintain the fixed cost of a team of advocates witiculd deal with every type of case. The current
system — in which advocates act as sole practitipneot “tied” to any firm — enables the solicitor
instruct counsel as and when required. So, in these of a single litigation, a specialist advoaatey

be instructed to advise at the outset, a junioroedie may be instructed to appear in relatively
straightforward interlocutory matters, a team afiseand junior counsel may be instructed for aofiro
and, indeed, a different advocate for an appeds. Hiard to see this as anything other than a bietoef

consumers in Scotland.

The differences between practice as an advocateotlret forms of legal practice have regulatory
implications which are reflected generally in tlegulatory arrangements for the two branches of the
legal profession. For example, since advocatesotibandle clients’ money, they do not require teeha

Accounts Rules or a Guarantee Fund.

6. Direct access to advocates

Although the majority of those who instruct advesatre solicitors in Scotland, it has always been
possible for others in specified categories to aoSince before 1988, local authorities, patenhtgye
parliamentary agents and foreign lawyers have lzd®@ to instruct advocates. In 1991, the Faculty
introduced a Direct Professional Access schemetwbécmitted instructions to be given by members of
recognised professional bodies for work other thaart work. In terms of the Direct Access Rules
2006, the scope of those who might instruct adescairectly was widened to include categories of

other professional bodies, public authorities, wtdwy organisations and charities, public limited

31 Groups of advocates served by he same clerk aneafly referred to a “stables” although some
stables have recently adopted individual names.
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companies, trade unions, and regulatory bodies.ynimdies including public limited companies,

voluntary organisations and othéfs.

For work which involves court proceedings, a Sesbttolicitor must be instructed. This is a matter o
statute law not of rules of professional pracfit€&or the reasons given above, there are also sound
practical reasons which are of benefit to consunoériegal services, for the functional distinction

between the work done by advocates and the wor& dgrsolicitors in the course of a litigation.

32 The full list is set out in the Faculty’s Directéess Rules 2006, which are available for downiad
http://www.advocates.org.uk/downloads/directacadssrpdf
¥ See section 32 of the Solicitors (Scotland) AGAL9
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Appendix 3
THE MARKET FOR LEGAL SERVICES

The Consumers Association effectively proposestti@provisions of the Legal Services Bill, curtgnt

in progress in England and Wales, should be “redsa” to Scotland without any regard to the
particular circumstances of the market in Scotlamthatever might be said about the merits of those
reforms for England and Wales, it is far from smlfdent that they are appropriate for the smaller
jurisdictions of the United Kingdom. We note inghiegard that the Legal Services Review Group in
Northern Ireland, in its 2006 Report, unanimousipnauded that “the current model of the independent
referral Bar Library is one that works well in Nloern Ireland and offers consumers access to a wide
choice of high quality, independent legal represtion and advice” and that “consumers have more to
gain than to lose from retaining the prohibitionkmnristers forming partnership”The same is true of

Scotland.

In this regard, we draw attention to the followfegtures of the legal services market in Scotland:-

General

(a) The population of Scotland is one tenth thaEefland and Wales. The legal services market is
also small compared with the market in England ¥rales. There are some 9,500 solicitors
with practising certificates issued by the Law ®ogiof Scotlantf and some 470 practising
advocates in Scotland. So far as the bar is coadethis contrasts with the position in England
and Wales, where there are some 11,000 barristeirsdependent practice and some 3,000

employed barristers.

(b) The Faculty accepts that the provision of legglices in Scotland is “in the main” delivered
by solicitors and advocates but it is to be noted bnly certain specific types of legal service
are reserved to solicitors or advocates. It israioeal offence for an unqualified person to draw
or prepare: (i) any writ relating to heritable opoweable estate; (ii) any writ relating to any
action or proceedings in any court; or (ii) anyppes on which to found or oppose an
application for a grant of confirmation in favourexecutors® Further, only qualified persons
have rights of audience in the sheriff court andu€mf Session. These restrictions are
conceived as necessary to protect consumers fraqualified practitioners and to secure the
proper and efficient administration of justite.

(c) Other legal services (and, in particular, leg@tice) may be offered by anyone. In relation to
such services, solicitors and advocates are in etitigm, not only with other members of the

legal profession, but other actual and potenti&dagns to the market. For example, financial

3 paragraph 6.43.

% Annual Report of the Law Society of Scotland, 2005

36 Section 32(1) of the Solicitors (Scotland) Act 098

37 See the comments of the Lord Ordinary (Lady Sniitfjods Murray WS v Arakin LttUnreported,
31st October 2003, at paragraphs [55] to [62].
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and tax advice may be provided by accountants. f@yaurveyors provide advice about
construction law matters. Claims management coiepaiperate in the market in relation to
personal injury claims. The Faculty has reservat@asnto whether it is in the public or
consumer interest that legal services should beged by persons who are not qualified in

law, but the point, for present purposes, is thatrharket is a porous one.

Even in relation to the reserved matters, tlageeother potential providers of the services in
guestion. Conveyancing and executry practitioneay offer conveyancing and executry
services under the provisions of the Law Reforms@dilaneous Provisions)(Scotland) Act
1990. Sections 25 to 29 of that Act provide a madm whereby members of bodies other
than the Law Society or the Faculty may acquirBtedo conduct litigation and rights of
audience. Those provisions have, with the supgdheoFaculty, been brought into force and
may increase the competitive pressures which appiglation to those services. Consumers
who are individuals may also be represented bycaisthd lay representatives in proceedings
under the Debtors (Scotland) Act 1987 and in saiaiin® and summary cause acticfis.
There is a growing market in the provision of aitgive dispute resolution services, which
may divert disputes from the mainstream court $timec

The Consumers Association does not seek totifyuéime number of providers in the market
nor seek to analyse the structure of the markeertaps suffices that it is not suggested that

the market, as it is currently organised, is uncetitipe.

Advocates

(@)

(b)

The size of the bar has implications for thétera addressed by the Consumers Association. In
relation to some areas of practice, the numberadtpioners is quite small. If advocates were
to be permitted to — and were to choose to — opéngpartnership, the limitations on consumer
choice would be real. Likewise, if a relatively dhmaumber of advocates were to be “tied” to
particular solicitors’ firms, there could be a digportionate impact on the current access of
consumers to all members of the bar in Scotlande Phactical reality is that the most
successful practitioners would be the ones who evdad most sought after by the large
commercial solicitors’ firms — and who would theecbme out of reach of the ordinary

consumer.

Outwith the conurbations of the Central Bekkpand has a relatively dispersed population.
The issue of access to legal services in ruralsaieeane of particular salience in Scotland. The
local “full service” legal firm is, in our view, dical in securing access to justice across the
range of legal services. The existence of advoaatesare all available to all of these firms on
an equal basis has a particular role in enablinglisfinms to offer a quality service to their

clients.

% See rule 2.1 of the Act of Sederunt (Small ClainteR) 2002 [SSI 2002/133].
39 See rule 2.1 of the Act of Sederunt (Summary C&uses) 2002 [SSI 2002/132].



(©

(d)

(e)

)

(9

33

So far as the bar is concerned, a practitiovies qualifies as an advocate is, thereafter, fully
entitled to practise as an independent advocateegbcottish bar. There is no equivalent to the
need, which we believe pertains in England and ¥/dler counsel to obtain a tenancy in

chambers. The barriers to entry to practice aslancate are low.

All advocates have equal access to the Advedatarary (which is funded by advocates by a
percentage levy on fee income). This secures emaeass to justice — for example, an advocate
who is representing an impecunious consumer on &dar on gro bonobasis has access to

the same legal resources as an advocate repregantiajor corporation or a public authority.

Most advocates have qualified as solicitorsd(amany will have practised for a period as
solicitors) before choosing to come to the barnigking that choice, a practitioner is choosing
to practice as an independent practitioner on ern&f basis. As the Consumers Association
note, there is a tradition of transfer betweentttbranches of the profession in Scotland. It is
our understanding that in England and Wales radtifew barristers will have qualified as

solicitors before going to the bar.

Unlike the position in England and Wales, thember of advocates who practice in an

employed capacity in Scotland is insignificant.

The Court structure and litigation funding aigaments in Scotland are different from those in
England and Wales.
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Appendix 4

ADVICE GIVEN BY THE DIRECTOR GENERAL OF FAIR TRADIN G IN TERMS OF
SECTION 40(3) OF THE LAW REFORM (MISCELLANEOUS PROV ISIONS) (SCOTLAND)
ACT 1990

In 1992, the Director General reached the followiognclusions on the proposed Faculty rule

prohibiting advocates from forming legal relatioipsh In the Conclusions and Recommendations, the

Director General stated as follows:
“6.4  As recorded in paragraphs 4.12, 5.21 and 5.i5none of the three cases do | think
that a significant anti-competitive effect has bestablished. This has been a judgement easier
to form in some cases than in others. For examplkeel very little scope for, or demand for the
services of, advocate [multi-disciplinary partneipsd] for the reasons given in paragraphs
5.22 to 5.25. There are rather clearer theoretigabunds, set out in paragraph 4.1 to 4.5 for
thinking that clients might benefit if a systemadfocate/advocate partnerships were able to
operate in competition with advocates practisingleipendently. The evidence that clients
would benefit from such competition is, howevery ¥iin, and has to be set against the likely
reduction in the number of independent advocatedate to them. As recorded in paragraph
4.12, | do not think that a significant anti-comipee effect has been demonstrated in this case.
“6.5 The most difficult judgment is on the questairadvocate/solicitor partnerships. The
expected advantages of firms which can provide rabioed litigation and advocacy service
are by no means simply theoretical, since it iscthat solicitors offering such a combination
of services in the lower courts are able to prosgifrcourse, we cannot say for sure that these
same advantages will apply to the handling of wiorkhe higher courts. Moreover, these
considerations have to be set against the likelguction in the number of independent
advocates available to clients. Accordingly ... | éhasoncluded that in this case also a
significant effect on competition has not beentdistiaed.
“6.6 In submitting these conclusions ... | am coossithat section 40(3) [of the Law
Reform (Miscellaneous Provisions) (Scotland) Ac9Q]9provides that | should give such
advice as | think fit, and that it would be possibd recommend withholding approval of the
rule if the analysis of the competition effectserexhough falling short of a significance
finding, made this appropriate. ... | do not thinkttvould be appropriate in this case. | am
confirmed in that conclusion by another potenti@velopment which | have deliberately
excluded from the consideration of the actual oteptial competitive effects of the Faculty's
proposed rule. This is the proposal ... that Scotsslicitors should be granted rights of
audience in the Court of Session and the otherdriglourts. ... it is clear that if extended
rights were granted they would provide a means hiclvcombined advocacy and litigation
services could be provided in the higher courts] amdeed would allow clients to benefit from
any advantages there might be in persons offerthgeacy services combining in ways which
are not permitted for members of Faculty. Taking iaccount both this possibility and the
absence of any finding of a significant restrictimndistortion of competition, | do not believe

that there are grounds for withholding approvaltioé Faculty’s proposed rule.”
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Since the Director General reached these conclssihre grant of extended rights of audience to
solicitors has become a reality. Accordingly, pices offering combined advocacy and litigation
services in the higher courts now exist in the raaik Scotland and clients may take advantage di su
services, if they consider that there are advastageloing so. Members of the legal profession who
wish to practise advocacy in the higher courtsas of a firm may qualify as solicitor-advocatesian

practise in partnership or in employment.
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Appendix 5

REPORT OF THE LEGAL SERVICES REVIEW GROUP IN NORTHE RN IRELAND

In 2006, the Legal Services Review Group in Nonthieland unanimously recommended that the
prohibition preventing the creation of Legal Didoipry Partnerships in that part of the United
Kingdom should remain. The members of the ReviewuBrincluded a representative of the General

Consumer Council for Northern Ireland.

The Review Group made the following observations:-
“6.45 We accept that there are some potential bendfom allowing solicitors and
barristers to form partnerships. For example, we fige advantage of a consumer being able
to avail of all legal services within a single ptae. There may also be some opportunities for
more risk-averse individuals who wish to becomeribtars to enter the profession in the
potentially safer environment of a Legal DiscipliypaPractice, where they would be
guaranteed an income in their early years. ...
“6.46 One of the advantages of the existing systethat consumers in Northern Ireland,
even from the most remote part of the province adbte to secure the best legal representation
by engaging with their local solicitor. If LDPs weestablished, small solicitors firms would
have difficulty in competing with them. In additi@nce most of the LDPs would probably be
formed in the larger cities ... the advantage of geible to find a solicitor within a reasonable
travelling distance would be lost. Instead of sthics’ firms in seventy-four locations, they
would be replaced by fewer LDPs in fewer locatiddence both geographical convenience
and consumer choice would be reduced. In additsance LDPs would have their own in-
house counsel, consumer choice would be even furgiced. Instead of having 560
barristers to choose from, consumers would probéhly that their solicitors expected them to
choose from the in-house barristers so that busimemained within the practice. And these
barristers might not have the same level of skill @xperience, at least in the particular area
of law required, as those in another LDP.
“6.47 We consider that access to justice and coitipetare essential in a jurisdiction such
as Northern Ireland and that anything that has l¢ential to hinder the achievement of these
twin goals should be avoided. We consider that Ldgigciplinary Practices have that
potential. Hence we believe that the current prialdb on LDPs being established here should
remain.”

The same considerations apply equally in Scotland.
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Appendix 6

CCBE ECONOMIC SUBMISSION TO COMMISSION — PROGRESS REPORT ON

COMPETITION IN PROFESSIONAL SERVICES

The CCBE (the Council of the Bars of Europe) hatediavork carried out by Copenhagen Economics
for the Danish Baf? which concluded that from a purely economic pectipe, non-lawyer owners can
probably not operate a law firm significantly maféiciently than lawyers, and that there are a nemb
of clear economic advantages from lawyers ownirg film themselves. The CCBE summarised the
advantages as follows:

(i) There is no conflict between owners and lawydiis ensures efficient management, including
effective decision-making, whilst avoiding confiaegarding strategy and management.

(i) There is better control of the firm. Economliterature indicates the legal profession as a
business where it is optimal to have the workeas/yers) owning the firm, since non-lawyer
owners would have difficulties in assessing androlimg the work of the lawyers.

(iif) Ownership motivates the lawyers, who are in@st important asset of the firm.

(iv) Law firms are not capital intensive firms. Matawyers have leadership experience and ability.

firms are free to employ expertise as they require.

“* The report is available &ttp://www.copenhageneconomics.com/publications/The
legal_profession.pdf




