RESPONSE BY THE FACULTY OF ADVOCATES TO THE
CONSULTATION PAPER ON THE REVIEW OF THE REGULATORY
FRAMEWORK FOR LEGAL SERVICESIN ENGLAND AND WALES

Executive Summary
1. Thefundamental objective of aregulatory system for legal services sroud be
to further the interests of justice The independence of the legal professon is
fundamental to the rule of law in a democratic society and any regulatory
system shoud seek to suppat rather than undermine the independence of the
legal profesgon.

2. Thekey values of the legal professon are independence, integrity, the duty to
ad in the best interests of the client, confidentiality and freedom from
conflicts of interest.

3. The maintenance of professona values and standards in the provision d legd
services is the best protection for the administration d justice and for clients.
Any regulatory system shoud seek to promote professonaism in the

provision d legal services.

4. Sdf-regulation d the legal professon is regarded throughou Europe as an
important asped of the independence of the profession. It fosters and promotes
the key professona values of the legal professon and the nstitutional role
of the lawyer in society. In a system of self-regulation, experienced members
of the professon devote time and energy, withou charge, to matters of
professona regulation. When leading members of the professon set standards
and impaose discipline, this caries a moral authority which coud na be
replicaed by any externa regulator. No external regulator could be as
resporsive, knowledgeable, authoritative, eff ective and good \elue & a system
of self-regulation.



. Any departure from self-regulation d the legal professon shoud be no more
than is required by some compelli ng puldic interest and shoud not be such as
would compromise the interests of justice Combining the benefits of self-
regulation with a degreeof externa oversight where thisisrequired in order to
seaure some legitimate public interest (e.g. in order to chedk that professonal
rules which restrict competition may be justified in the pulic interest and to
monitor complaints handing) strikes the right balance In general, the
appropriate body to exercise regulatory oversight over the legal professon is
the Court. This genera rule shoud be departed from only when the subjed
matter isinappropriate for dedsion by the Court.

. Any regulatory system shoud be resporsive to and shoud reflect differences
between dfferent types of legal practice There ae significant differences
between the pradice of advocacy on a self-employed referral basis and ather
forms of legal practice These differences have regulatory implicaions which
are reflected in the regulatory structures of the two hbranches of the legal

professon.

. The availability of the independent referral bar to clients throughou the
courtry enhances access to justice, consumer choice and the quality of legal
representation. It promotes expertise in advocacy and improves the flexibility,
cost-effedivenessand international competiti venessof the legal professon as

awhale.

. There is no case for the introduction d LDPs in Scotland. Praditioners who

choose to pradise alvocecy as self-employed referral praditioners may
bemme Advocaes while praditioners who wish to combine alvocacy in the
higher Courts with drect aaess to clients and/or partnership with other

praditioners may do so as licitor advocaes.

. Divorcing ownership and control of legal pradice would present unacceptable
regulatory risks.



10. The Scottish bar’s rule that Advocaes may not enter into partnership is fully
justified. Advocecy lends itself to sole pradice on a referral basis. Sole
pradice anongst Advocates in Scotland maximises choice enhances aacess to
justice and seaures the highest quality of legal services for clients aaoss
Scotland as a whale. It enhances the flexibility and cost-effediveness of the

legal professon as awhole.

11.MDPs risk compromising the core values of the legal professon. There are
serious difficulties in identifying a regulatory model for MDPs which would
safeguard those values.

Introduction

1. The Faculty of Advocates is the professona body which regulates the professon
of Advocate in Scotland®. The bar in Scotland is esentialy an independent
referral bar: i.e. Advocates ad on the instructions of appropriately qualified
professonals who are the primary providers of legal services to lay clients. The
work of Advocates, like the work of self-employed barristers in England, includes
both advocecy and advisory work.

2. While there ae simil arities between the legal professons and the legal services
market in Scotland on the one hand and in England and Wales on the other, there
are dso material differences. Each jurisdiction hes its own regulatory structure for
the legal professon. Apart from the regulatory structure, the foll owing points of
diff erence between the bars of the two jurisdictions shoud be noted:

2.1The bar in Scotland is significantly smaller than the bar in England and
Wales. There ae a&ou 450 Advocaes in practice in Scotland at the

present time.

! We use the term “Advocae” when we intend to refer to amember of the Faculty of Advocates, and
the term “advocae” when we intend to refer to any legal praditioner appeaing as an advocdae before a
Court or tribunal.



2.21n Scotland, Advocates and soli citors typicdly follow a ammmon education
and training up urtil the point when the praditi oner decides to become an
Advocae. Most Advocates have qualified as glicitors and many will have
pradised for a number of years as licitors before coming to the bar. The
dedsion to come to the bar is for most intrants in effect a decision to
pradise & a sole praditioner offering advocacy and advisory services ona
referral basis. The practitioner who wishes to offer services diredly to
clients and/or to practise in partnership with ather lawyers may remain in
pradice @ a solicitor. If a praditioner wishes to combine alvocacy in the
higher courts with dred aacessand/or partnership with ather lawyers, he
or she may do so as a solicitor advocae. An Advocae who decides that he
or she wishes to pradise in these ways may seek admisson a re-

admisdon as asolicitor.

2.3The bar in Scotland is a library-based bar centred on the Advocaes
Library, which is widely recognised as one of the finest working law
libraries in the United Kingdom. Any praditioner who completes
devilli ng (pupll age) and fulfil s the other entry requirements is entitled to
pradise and has full access to the Advocates Library. There is no
requirement to oltain a tenancy in chambers. Moreover, any such
praditioner is entitled (but nat bound to take alvantage of clerking and
other common services which are provided through a service company,
Faaulty Services Limited. The fundng d those services (and of the
Library) by members of the bar is related to fee income and the
arrangement is acordingly advantageous. (a) to newly qualified
praditioners; and (b) to praditioners who engage in areas of practice
which are important in terms of acacess to justice but which are

comparatively poaly remunerated.

2.4The Faculty is directed by six Officebearers, headed by the Dean of
Faaulty, each of whom is a pradising Advocate deded by a ball ot of all
members of Faaulty, and by the Faculty Courcil, the members of which
(most of whom are pradising Advocaes) are deded by spedfied

constituencies. In accordance with the Guide to the Professonal Conduct



of Advocates, any Advocae who is in douli abou the propriety of a
particular course of condwt shoud consult the Dean o ancther
Officebeaer for guidance The Officebearers are availlable to give such
adviceto Advocates, and do so onaregular basis.

2.5Unlike the pasition as we understand it to be in England and Wales, there
are very few employed Advocaes in Scotland. This may be because of the
common training, the relative ease with which an Advocae may be
admitted as a solicitor if he or she wishes to pradise in that form, and the
absence of any restriction analogous to the requirement to oltain a tenancy
in chambers. The overwhelming magjority of non-pradising members of
Faaulty have retired from pradice, have becme judges or pursue anon-

legal career.

3. Theregulation d the legal professonin Scotland is within devolved competence?
and the Scottish Ministers have set up a Working Group for Research into the
Lega Professon in Scotland. Given the diff erences between the legal professons
in the two jurisdictions (including those to which we have referred), it canna be
asumed that any deasion abou the regulation d the legal professonin England
and Wales would necessarily be gpropriate to circumstances in Scotland. In
particular, the mntext in which the question d legal disciplinary pradices falls to
be wnsidered is quite different in the two jurisdictions. Nevertheless the
Consultation Paper recognises that regulatory change in England and Wales could
have an impad on the other jurisdictions of the United Kingdom. The Faculty
therefore welcomes the oppatunity in light of this to comment on the general

isaues raised by the Consultation Paper.
4. Before aldressng the spedfic questions asked in the Consultation Paper, there ae
some preliminary matters which we would suggest that any review of the

regulatory framework for legal services roud have in mind.

The constitutional context

2 Scotland Act 1998 Schedule 5, Sedion C3.



5. The independence of the legal professon is fundamental to the rule of law in a
democratic society. While this is true of the legal professon as a whole, the
independence of that part of the legal professon which engages in advocagy is of
particular constitutional importance in maintaining the independence and integrity
of the judicial process—and acardingly to the maintenance of the rule of law. An
Advocae is subject to what is known as “the cd-rank rule” which means that the
Advocae is not at liberty to dedine to ad for any litigant who applies to hm or
her, hovever unpopuar may be that litigant's cause, other than in speafied
circumstances, such as the existence of a prior commitment for the same date or a
conflict of interest. A solicitor isnot subjed to the cad-rank rule and may pick and
chocse his or her clients. The constitutional significance of the role of the
advocae in ou system of justice was recently emphasised by Lord Hobhouse of
Woodbaough in the following passage®:

“The constitutional aspect

The starting point must be aremgnition d the role of the alvocae in ou
system of justice It is fundamental to ajust and fair judicia system that there
be avail able to alitigant (criminal or civil), in substantial cases, competent and
independent legal representation. The duty of the alvocde is with proper
competence to represent his lay client and promote and proted fearlesdy and
by al proper and lawful means his lay client’s best interests. This is a duty
which the alvocae owes to his client but it is aso in the pulic interest that
the duty shoud be performed. The judicia system exists to administer justice
and it isintegral to such a system that it provides within a society a means by
which rights, oligations and liabiliti es can be recognised and given effect to
in acordance with the law and dsputes be justly (and efficiently) resolved.
The role of the independent professona advocde is centra to adhieving this
outcome, particularly where the judicia system uses adversarial procedures.

It follows that the willi ngness of professonal advocates to represent liti gants
shodd na be undermined either by creaing conflicts of interest or by
exposing the alvocaes to presaures which will tend to deter them from
representing certain clients or from doing so effedively. In England, the
professond rule is that a barrister must be prepared to represent any client
within his field of pradice and competence and the principles of professona
independence underwrite, in a manner too dten taken for granted, this
constitutional safeguard. Unpopuar and seamingly unmeritorious liti gants
must be cgpable of being represented withou the alvocae being penali sed or
harassed, whether by the exeautive, the judiciary or by anyone dse. Similarly,
situations must be avoided where the avocate’s condwct of a cae is

3 Medcaf v. Mardell [2008] 1 AC 120, paras. 51-54.



influenced na by his duty to his client but by concerns abou his own self-
interest.”

6. The function of the lawyer in society is set out in the preamble to the Code of
Conduct for Lawyers in the European Union promulgated by the Courcil of the
Bars and Law Societies of the European Union (“the CCBE”)* in the following
terms:

“1.1.The Function d the Lawyer in Society

In a society founced onresped for the rule of law the lawyer fulfils a spedal
role. His duties do nd begin and end with the faithful performance of what he
isinstructed to do so far as the law permits. A lawyer must serve the interests
of justice a& well asthose whose rights and liberties he is trusted to assert and

defend and it is his duty nat only to peal his client’s cause but to be his
adviser.

A lawyer's function therefore lays on hm a variety of legal and moral
obligations (sometimes appeaing to be in conflict with ead ather) towards:

- the dient;

- the courts and aher authoriti es before whom the lawyer pleads his client’s
cause or ads on his behalf;

- thelega professonin general and ead fell ow member of it in particular;

- the pulic for whom the existence of a free ad independent professon,
boundtogether by respect for rules made by the professon itself, is an
esential means of safeguarding human rights in faceof the power of the
state and aher interestsin society.”

7. Society as awhade has an interest in the maintenance of standards in the provision
of legal services. As the preamble to the CCBE Code of Condct indicaes, the
interests of the “consumer” of lega services (by which we take is meant the lay
client), important though they are, do nd exhaust the interests at stake. The proper
and efficient condwct of litigation is essential to the alministration d civil and
criminal justice The accused, victims and witnesss al have an interest in the
proper condwt of a criminal proseaution. The maintenance of standards in
conveyancing may have an impad on the seaurity of property rights generally as
well as on the demands made on Land Register staff. If a will or atrust is badly
drawn, it is not necessarily the dient who suffers but disappanted beneficiaries.

* The CCBE isthe officiall y recognised representative organisation for the legal professon in the
European Union and the European Economic Area The Code of Conduct was originally adopted at the
CCBE Plenary Sesson held on 28" October 1988 and was subsequently amended during the CCBE
Plenary Sessions on 28" November 1998and 6" Decenber 2002



8. Society as awhode dso has an interest in the maintenance of professonalism in
the provision d legal services. Professonal lawyers have aduty to ad in the best
interests of the dient withou regard to the impact on their own narrow econamic
interests. They have aduty to ad with integrity and independence and to ke
confidential their clients affairs. In aur view, the recognition and maintenance of
these professona duties is important, not only for the protedion d individua
clients but aso in the wider pulic interest in the proper administration d justice
We believe that the maintenance of professonal standards and attitudes on the
part of those providing lega services is the best protedion for the dient — and
indedd that this protects the dient in away which nosystem of external regulation
could achieve.

9. The fundamental values which we have mentioned have a corporate and
institutional asped. The attitudes and habits of mind which are essential if the
Advocate is effectively to fulfil his constitutional role aad which are required for
the maintenance of professonalism in the provision d legal services cannot exist
in a vacuum. The vaue in fostering those attitudes and habits of mind d a
corporate professonal environment committed to sustaining them shoud na be
underestimated. In certain circumstances they require the institutional protedion
of a professonwhich isitself independent of the exeautive am of the state and is
committed to the constitutional and professonal values which we have mentioned.
In general, it is our belief that the legal professons in the various jurisdictions of
the United Kingdom provide such an institutional professonal environment. No
reform which could compromise the independence and integrity of the lega
professon could be justified. In particular, any reform granting resporsibili ty for
regulation d the legal professonto the exeautive am of the state, or to any organ
appanted by the exeautive, would be inimicd to the pulic interest. Any reform
of the legal professon should be dealy directed to maintaining and enhancing the

key values srved by lawyersin a democratic society.

The independence of the legal profession and self-regulation
10. Sdf-regulationis a feaure of the legal professon throughou Europe. It iswidely
recognised to be akey asped of the independence of the legal professon. We



11.

12.

understand that it is regarded as an important yardstick of the independence of
bars in those countries in Eastern Europe which seek membership or observer
status at the CCBE. It is realily apparent why this shoud be so: regulation of the
professon by the exeautive am of the state runs the risk of compromising the
congtitutional values which we have mentioned. Whil e the state has an interest in
ensuring that the puldic interest as a whale is served, any extension d state
regulation d the legal professon requires to be carefully assessd in light of the
considerations which we have mentioned.

We regard the commitment which, under the current system of self-regulation,
members of the professon lring to the dfairs of the professon as a predous
heritage, which shoud na lightly be thrown away. In the Faaulty of Advocaes,
for example, Advocates devote mnsiderable time and energy, free of charge, to
matters of professonal regulation: the examination and training of intrants; the
formulation d professona rules and standards, providing guidance to junior
colleagues on poper professona practice and invovement in complaints
handling and the disciplinary process The wedth of experience and insight which
is thereby brought to bear upan the pradical and professona issues which can
arise in the pradice of advocacy could na be achieved under any other system of
regulation. When the leading members of the professon, eleded and respeded by
their professonal colleagues, set standards and impase discipline (as occurs in the
Faaulty of Advocates), this carries a moral authority within the professon which
no externa regulator could replicae. Moreover, self-regulation is capable of
permitting desirable dhange to be dfeded quickly: for example, in recent times
the Faculty has made a number of significant changes to the complaints and
disciplinary systems quickly and efficiently. While these ae examples from the
Faaulty’s experience, we have no reason to believe that similar observations could
nat be made &ou the other legal professona bodiesin the United Kingdom.

That is not to say that, in the context of a self-regulating professon, there is no
placefor external oversight of the professon’'s regulations. We fully accept the
legitimacy of scrutiny of professonal rules to chedk that they do nd impaose



restrictions which cannot be justified in the public interest®. A system which
combines the benefits of self-regulation with some external oversight where thisis
required in order to safeguard some legitimate pulic interest strikes the right
balance As a genera rule, it is constitutionally appropriate for oversight of the
legal professonto be exercised by the Courts. In Scotland, important functions in
that regard are exercised by the Court of Sesson a by the Lord President (the
head o that Court): for example Advocaes are amitted by the Court and,
athouwgh the Court delegates resporsibility for the examination d intrants to the
Faaulty of Advocates, changes to the requirements for admisgon as an Advocae
require the gprova of the Lord President; while rules made by the Law Society
of Scotland on \arious subjeds require the @ncurrence or approva of the Lord
President®. General oversight of the professon’s regulation o such matters by the
Court acwords with the commitment of the legal professon to the interests of
justice and is, because the Court is itself independent of the exeautive, consistent
with maintaining the independence of the legal professon. We would deprecade
any shift of these eisting resporsibiliti es from the Court to the exeautive or to
some agency appanted by or resporsible to the exeautive. The genera rule that
any necessary oversight of the legal professonisamatter for the Court shoud be
departed from only where the matter is one which is unsuitable for the Court: e.g.

oversight of complaints handling.

The terms of reference

13.We nate that the terms of reference for the Review are to consider what regulatory
framework would best promote @mpetition, innovation and the public and
consumer interest in an efficient, effective and independent legal sedor. We do
not minimise the potential benefits of competition and innovation. There is a
pubic interest in an efficient and effedive legal sedor which the Faaulty suppats
and seeks to advance. But it appeasto usthat the primary value which any system

® That professonal rules which could reasonably be regarded as promoting the wre values of the legal
professon (including rules designed to avoid the risk of the independence of the praditioner being
compromised by conflict of interest) are justifiable in terms of European Community law even if they
restrict competition was confirmed by the European Court of Justicein Wouters v.Algemene Raad van
de Nederlandse Ordre van Advocaten [2002] ECR I-1577.

® Solicitors (Scotland) Act 198Q s. 5(1) [training regulations], s. 25A(8) [rulesin resped of rights of
audiencein the superior Courts], s. 34(3) [rules as to professional pradice, conduct and discipling], s.
44(1) [rules as to indemnity].
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of regulation d the legal professon shoud promote is the interest of justice
Efficiency and innowation are not antipathetic to the interests of justice bu any
propased reform requires to be tested, in the fina anaysis, by its impad on the
administration d justice. Moreover, for the reasons which we have stated, the
independence of the legal professon is a key value which shoud be promoted by
any reform.

Therole of the independent referral bar

14.The bar in Scotland is an independent referral bar. In ather words, Advocaes
provide services (“referral services’) to ather professonals (principally — though
not exclusively - solicitors) who themselves provide services to their lay clients.
Whil e those services include both advocacy and advice, the work of Advocaesin
Scotland is typically heavily related to Court work: it would be very unusual for
an Advocae to have awhally chamber pradice

15.The demand for referral services is a fedure of the legal services market in
Scotland, and, we believe, in the United Kingdom as awhadle. The reasons for this
are various, bu include the following. (1) The dient's affairs may require
spedalist inpu which the individual praditioner or his firm canna provide. (2)
There may be good pacticd and econamic reasons why a solicitor (or other
professona providing services directly to alay client) shoud cdl on the services
of a referral professona for particular types of work, notably advocacy and
advice rather than dothe work in-house. (3) The circumstances may be such that
a seond opnion from a praditioner who is more detached from the dient’s

affairs or who can bring to bea a diff erent perspective on the problem is of value.

16.That there shoud exist a pod of legal practitioners who dfer to provide legal
services, in particular advocacy and advice services, on a referral basis, is
unsurprising. There are feaures of advocacy and advisory work which lend
themselves to sole praditioners operating exclusively on a referra basis: see
paragraphs 17 and 18below. There ae dso wider isaues which shoud be borne in
mind when considering the role of the independent referral bar: see paragraph 19
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below. In the comments we make, we are drawing particularly on our own
experience of the paosition in Scotland bu the points may be of general

applicaion.

17. Advocacy
17.1. The preparation for and presentation d a cae to a Court or tribural is a
speaadlist adivity, in which there is no substitute for spedfic training and
experience It is entirely appropriate that a praditioner who is nat himself a
spedalist in advocacy should, when the interests of the dient require it, instruct a

praditioner whois.

17.2.Advocacy is an adivity which isinherently individual. When the advocaeis
on his or her fed in Court, he or she must be master of the relevant factua and
legal material and must be fully prepared for the examination o witnesss or the
advancing of arguments to the Court. While that advocate will often require
suppat of various kinds from solicitors or from other coursel, nobaly else but
that advocae can cary out the necessary preparation for the task — and the
preparation will often be extremely time-consuming if the case isto be presented
effectively.

17.3.The resources required for effedive alvocag/ are: (a) legal knowledge and
experience (b) accessto legal texts; (c) forensic abili ty; and (d) sufficient freedom
from other demands to concentrate, when required, on the task in hand. An
advocae does not need, in arder to practise dfectively, the office infrastructure
which would be required in order to serve the demands of lay clients. It follows
that advocacy services are capable of being provided relatively econamically by a
referral professonal. The nature of the resources required is sich that there is no
obwvious disadvantage in sole pradice & compared with ather business forms,
particularly in the mntext of alibrary-based bar such as the Scottish bar, in which
al praditioners have equal accessto the legal resources needed in arder to cary

out their work.

17.4.The demands of office aministration and serving lay clients may, indeed,

for practicd reasons, be quite difficult to combine with a @mmitment to
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spedalism in advocecy. At a basic pradical level, a praditioner who spends a lot
of time in Court is unavail able to ded with ather demands of an office not only
when heisin Court but also when he is preparing to appea in Court. During the
running of a @ase, the advocae is likely to have to spend a lot of time when heis
not in Court continuing with the preparation of the cae. In short, advocecy,
espedaly in the Courts or tribunals where Advocaes most often appear, is afull -
time adivity.

18. Advisory work

Fully researching a difficult legal problem and formulating sound advice in light
of that research may be time-consuming. It requires nat an dfice infrastructure,
but legal training, forensic aility, aacess to legal resources and time to
concentrate on the problem in hand. It may be both pradical and economic for a
solicitor to instruct another professonal to dothis work rather than to dothe work
in-house — quite apart from those situations where it is desirable in the interests of
the dient to oltain an opnion from a praditioner with greater spedalist
knowledge or who can bring to bear a different perspedive on the question in

isse.

19.Wider issues
19.1.There ae some more genera points which might be made @ou the role of
the independent referral bar in Scotland.

Access to justice and consumer choice

19.2. The availability of the independent referral bar enhances the coice and
patential quality of legal representation available to clients throughout the
courtry. In principle, each Advocate is avail able to be instructed by any solicitor
and to appea in any Court or tribural in Scotland, and is ac@rdingly available to
any client in any part of the courntry. Clients throughou the courtry are able to
obtain accessto the highest level of expertise which the bar can provide, while
small firms (wherever situated) may, through their accessto the bar, be @le to
provide agreder range and quality of service to their clients than would atherwise
be the cae. The avail ability of the independent referral bar permits the soli citor to

cdl onthe asgstance of anather lawyer withou the fea of losing the dient. These
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considerations are significant in terms of accessto justice throughou the courtry,
in particular in rural areas and for the dients of smaller solicitors firms. Because
Advocaes are sole practitioners, it is unlikely that the Advocate of choice will
have to decline instructions because of a @nflict of interest. The introduction o
partnerships in the context of a small bar such as the Scottish bar would diminish

consumer choice.

Flexibility

19.3.The solicitor may instruct an Advocae or team of Advocaes appropriate to
the task in hand and may acordingly be &le to provide a more flexible,
resporsive and eacnanmic serviceto clients than might be the case if the work had
to be caried ou in-house. No solicitors’ firm could maintain in-house the range of
experience and expertise in advocacy which is available to all consumers in
Scotland through the independent referral bar. If any tried to, o were forced to do
so, there would be avery substantial increase in the overall cost of legal services.
The demands of liti gation may fluctuate cnsiderably and the avail ability of the
independent referral bar provides the flexibility to alow firms to cary a
fluctuating caseload emnomicdly. The flexibility which the independent referral
bar provides dlows the Court system to operate more dficiently and more
ecmnamicdly than would otherwise be the case.

The cab-rank rule

19.4. The cd-rank rule, which is observed by members of the independent
referral bar, has, as Lord Hobhotse observed, a anstitutional importance. It is not
merely arule which may be invoked in extreme cases, bu is by its very existence
conducive to maintaining the professonal values which we mentioned abowe. It is
difficult to seehow this rule could be gplied to praditioners who are nat in sole
pradice For the avoidanceof doult, we do not argue that every court lawyer must
be subed to the ab-rank rule. But it is important that there shoud be a
sufficiently large and identifiable body of practitioners across the full range of
expertise axd experience who canna pick and chocse their clients. The
independent referral bar provides such abody of praditioners.

Therole of the instructing solicitor as an informed intermediary

14



19.5. Advocacy services are credence services. Most clients require alvocacy
services very occasiondly (if ever) and, when a dient requires an Advocate, the
litigation will usually be a matter of considerable significance (e.g. it may
determine acriminal charge against the dient, it may dedde the fate of the dient’s
children, it may be important to the future of a business it may involve substantial
sums of money). This is al the more so in relation to advocacy in the higher
Courts, where Advocaes typicdly spedalise. Most clients acordingly have no
basis in experience for asesdng the relative merits of different Advocates for the
task in hand. Nor is there any objedive aiterion which could be gplied: the
eff ectiveness of an Advocae's performance cannat, for example, be determined
by reference to success or falure in previous cases, which will have been
determined by many other considerations, na least the merits of the cae. Even
after a cae has been concluded, it is not necessarily possble for a lay client to
asesshow effedive the alvocae has been. Against this badkground,a significant
benefit of the fad that Advocaes pradice on a referral basis is that the dient’s
choice of Advocate will be made on the alvice of an informed intermediary —
normally a solicitor who hes a greder knowledge than the lay client of the law, of
the dharaderistics and qualiti esin an Advocate which may be particularly relevant
for the case in hand, and o the working of the legal system generaly. In this
regard, it may be regarded as being in the pulic interest that Advocaes shoud

pradiceon areferral basis.

Regulatory implications

19.6. The distinction between the provision d services directly to lay clients and
referral services has regulatory implicaions. In particular, regulatory issues which
arise for alawyer who is providing services diredly to lay clients do nd arise for
a lawyer who is providing referral services. Inasmuch as a lawyer who is
providing referral services does not hande clients' funds, it isunnecessary for him
to be subjed to the structure of regulation and control which necessarily appliesto
lawyers who do.Moreover, the nature and incidence of complaints in relation to
the independent referral bar differ from complaints abou other legal services. In
her most recent annual report (for 20023), the Scottish Lega Services
Ombudsman nded that, during the year, the Faculty of Advocates had received 35
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complaints in total about the @mnduwt of advocaes’. To impaose on lawyers
pradising ona referra basis a regulatory framework appropriate to lawyers who
provide services directly to lay clients would be inappropriate and
dispropartionately burdensome.

20. In light of these considerations, it may be seen that the institutional separation
between the two branches of the legal professon is nat merely an acadent of history.
It reflects pradica differences between practice & a professonal providing services
diredly to lay clients and pradice @ areferral professonal, spedalising in advocacy.
The dharacteristics of advocacy just described apply to the pradice of advocacy and
are nat shared by any other professon, including solicitors who are not practising
advocacy. This means that there is a fundamental justificaion for treating regulatory
isues in relation to advocacy services differently from the services of other
professonals, including solicitors who are not pradising advocacy. Moreover, as
described, regulatory issues appli cable to praditioners to whom lay clients have direct
acacess differ from those which apply to referral professonals. The institutional
separation between the two branches of the legal professon readily allows the
regulatory regime gplied to two different types of legal practice to refled,
propationately and appropriately, those differences. In respondng below to the
particular questions which are raised, we have done so from the point of view of the
Faaulty of Advocates and the situation d the legal professon in Scotland, and in an
effort to provide information and comments which may be of assstance to those

engaged in considering the regulation d the professonin England and Wales.

Question Al: There are a number of important possible objectives for a regulatory

system covering the provision of legal services. What objectives do you believe
should form the cornerstone of a regulatory system for legal services?

21.The fundamental objective of aregulatory system for legal services sroud be

to further the interests of justice in the broadest sense. For reasons already

explained, it follows that the gproach to regulation shoud maintain and

suppat the independence and integrity of the legal professon — nat as an end

’ Scottish Legal Services Ombudsman, Annual Report 2002-3, p. 5. In 2001 the Faaulty received 23
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in itself but in the interests of the rule of law in ademocracy. The furthering of
the interests of justice can be seen as the maintenance and improvement of the
quality and integrity of legal services provided to clients and to the Court. The
objedive of provision d aquality serviceto clientsis clea. No lessimportant
an oledive, however, is the provision of fully prepared and poperly
presented and argued cases to the Court. In the form of procedure pradised in
Scotland and, we believe, in England and Wales aso, the Courts are highly
dependent on the proper condwct and quality of presentation and argument of
the lawyers who appear before them. The Courts are nat in a pasition, in the
grea majority of cases, to make up for any deficiencies in the representation
of liti gants before them. The dficient operation d the Courts, and the reaching
of dedsions which are just and fair and in acerdancewith the law, depends to

alarge extent on maintaining a high standard of advocecy.

22.1n the interests of maintaining the independence of the legal professon and for
reasons to which we have dready alluded, we believe that any departure from
a system of self-regulation shoud be no more than is required by some
compelli ng pulic interest and shoudd na be such as would compromise the
interests of justice Maintaining the integrity of the legal professon requires
that there be gpropriate standards in resped of qualificaion, training and
education and appropriate rules of professona conduct. It also requires that
there be in place a system: (@) to ded with breaches of professonal discipline;
and (b) to ded with complaints of inadequate professonal services. It is only
insofar as regulation fulfilling these objedives canna be provided by the
professon itself that there would be justificaion for giving the power to an
external body. If self-regulation with some form of external oversight would
adequately protect the pulic interest (as we believe it does), then this should
be preferred to any more intrusive change. If and to the extent that oversight
can be gpropriately exercised by the Court, then this shoud be preferred to
oversight by the exeautive or any agency appanted by or accourtable to the

exeadtive.

complaints about an advocate: Scottish Legal Services Ombudsman, Annual Report 2001-2, p. 43.
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23.1t is important that any regulatory system shoud be resporsive to and refled
diff erences between dff erent parts of the legal services market. It would be a
mistake to believe that a “one size fits all” approach would necessarily be the
best. As we have explained abowe, there ae features of work as an Advocae
in the independent referral bar which justify differences between the
regulatory regime gplicable to its members and that applicable to solicitors
who are the primary providers of legal services to lay clients. Put shortly, the
areas of regulatory risk are quite different in relation to the two branches of the
legal professon. The aurrent regulatory system, based as it is on the
ingtitutional separation between the Law Society and the bar, refleds these

differences.

24.The interests of justice include accessto justice Members of the independent
referral bar are subjed to the cd-rank rule which plainly furthers access to
justice. There would be difficulties in applying that rule dfedively to
praditioners who are nat in sole pradice Certainly, solicitors are not currently
subjed to such aprofessonal rule. A rule which in effed requires practitioners
to accet instructions whether they wish to doso o naot is acceptable as an
asped of the sdlf-regulation d a professon cedicaed to the interests of
justice. However, it would be difficult in afree society to accept state diredion

in relation to the aceptance of instructions.

Question A2: What aspects of professional ethics, or legal precepts, do you feel are
essential to a properly functioning legal services industry and in what way should
they bereflected in the regulatory system?
25.The fundamental principles applicable to the legal professon are those set out
in the Consultation Paper: independence, integrity, the duty to ad in the best
interests of the dient, and corfidentiality. These principles are further
elaborated in the eisting professonal Codes of Conduct. We would add to the
principles mentioned in the Consultation Paper (although it might be said to be
an aspect of ading in the best interests of the dient) the avoidance of conflicts
of interest.
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26.There ae, in addition, particular rules and principles which apply to the
pradice of advocacy and which are essentially irrelevant to ather aspeds of
legal practice In particular, the alvocae faces issues arising from his duty to
the ourt which are not facel by the chamber praditioner. Moreover, it is a
fedure of advocacy that the alvocae may require to make irrevocable
dedsions abou the difficult issues of professonal condwct which may arise @
any time in the course of the conduct of a case withou much time for
reflection: e.g. whether it is proper (or indeed necessary) to withdraw from
ading; whether instructions from the dient can properly be acted on whether

aparticular submisson a line of questioning may properly be alvanced.

27. Three onsequences follow from these @nsiderations:

a. Any system of regulation d the legal professon shoud acoommodate
different rules and pinciples applicable to dfferent types of legal
pradice These mnsiderations reinforce the propositionthat a “one size

fitsall” approach to regulation would be inappropriate.

b. Itisnecessary to maintain a professona environment which cultivates
in advocaes those dtitudes and habits of mind which will enable the
advocae to identify the professonal issues which arise and to take
eff ective and appropriate dedsions about thase issues. An environment
in which members of the professon are directly engaged in the
regulation d the profession and where the lealers of the professon
place their moral authority within the professon bkehind the
formulation and maintenance of standards has been shown by

experienceto be condwiveto this.

c. It is highly desirable to have in pace an effedive system whereby
advocaes can immediately obtain authoritative guidance & to proper
conduwct in cases of difficulty. Advocates seek such guidance nat
simply in arder to oltain “regulatory cleaance” to avoid disciplinary
adion in the future but to ensure that they do the right thing in the
interests of justice Such advice can only be given by experienced
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praditioners who have an intimate knowledge and experience of the
range of issues which can arisein practice It isvital that such guidance
can be obtained on the spot. Any delay would be intolerable. In
Scotland, Advocaes may seek guidance d any time from the Dean of
Faaulty or other office-beaers of the Faaulty of Advocates — in effed
from the leaders of the professon, who are immediately available to
give such guidance and advice when it is required. Moreover, it is
esentia that the alvice can be regarded as authoritative - that the
advocae an be confident not only that if such adviceis followed the
advocae cannd theredter be the subject of legitimate aiticism but
aso that the alvocae will be doing the right thing. This is best
achieved through a system of self-regulation.

Question A3. Do you consider that the risks to the regulatory objectives should be a

central consideration in determining how regulatory powers and resources should
be used?

28.We understand this question to ask whether regulatory powers and resources

shoud be used to address those aeas where there is gredest risk of the

regulatory objectives being compromised. Taken in that general sense, we do

not take isue with the propasition. Plainly it would be gpropriate to

concentrate resources where they are most needed. There would be no pant in

putting in place a& expensive new regulatory framework to address matters

which can be adequately addressed within the existing system or by modifying

it. Likewise, it would be pointless to subject members of the independent

referral bar to a regime which is designed to address the regulatory risks

related to the handing of clients money or other regulatory risks which arise

for dired accessprofesgonals.

Question B1. What do you see as the broad advantages and disadvantages of Model
A in comparison with Model B? In particular, what do you see as the strengths and
weaknesses of (i) combination and (ii) separation of regulatory from representative
functions?

29.We mnsider that Model B isto be preferred to Model A.
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a. Modd A isopen to fundamental objedions onthe grounds: (a) that, as
compared with Model B, it would tend to we&en rather than
strengthen the independence of the legal professon; (b) that it would
undermine rather than strengthen those professona values to which
we referred above; and (c) that it would be adispropartionate resporse
to the isaues raised by the Consultation Paper.

b. We have mentioned above some of the advantages of self-regulation.
We believe that there ae @nstitutional objedions to a departure from
self-regulation as the fundamental basis of regulation d the legal
professon. Moreover, we do nd believe that any external regulator
could command the same mora authority within the professon which
its leading members have. We doult whether any external regulator
could bring to bear an understanding and expertise cncerning the
issues of proper professonal pradice eual to that which is currently
provided by experienced praditioners from within the professon itself.
We ae concerned that, if members of the profession ceae to have a
direa invalvement in the formulation and applicaion d principles of
good pofessonal conduct, those principles will come to be seen
merely as regulatory rules to be worked within or avoided, rather than
as being intrinsic to good professonal practice In effed, we believe
that a system of external regulation would tend to undermine, rather
than to suppat, those professona attitudes which are, in ou view, the
best protedion for the public interest in the aministration o justice

and for the dient.

c. We mnsider that there is considerable force in the propasition that, in
general, keeping regulation close to those who provide the services is
likely to be dheger. At present, experienced and senior members of
the professon cevote time and energy free of charge to the regulation
of the professon and make themselves avail able to provide guidance
on pofessona iswuesto ather members of the professon. An external

regulator would reed to pay for staff and premises. The expense of
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creaing a new external regulator would be disproportionately great in

asmall j urisdiction such as Scotland.

d. An externa regulator would need to employ lawyers. It is extremely
unlikely that it would be &le to employ lawyers of the seniority,
experience and expertise of those who are currently engaged in
regulating the professons. It is hard to see how an externa regulator
could bring to bear the same insight into the pradicd application o
principles of good professona pradice to the work of the advocate
which is inherent in a system in which senior and experienced
members of the profession apply themselves to these isaes. It is
difficult to envisage its gaff having the same moral authority which the
leaders of the professon enjoy. An externa regulator would na be
able to provide the same spealy, informed and authoritative guidance
abou proper pradice which, cetainly in the Faculty, members may
obtain from the leaders of the professon. At present, such guidanceis
sought and provided ona daily basis, often in the midde of atria or

heaing.

30.A strength of combining regulatory and representative functions within a
professonal organisation dedicaed to the interests of justiceis that, at root, it
isin the interests of ead member of the professon as well as of the professon
as a whale to maintain standards. One would exped that thase who have to
represent the professon to the outside world would also wish to secure that the
highest standards are maintained.

Question B2. Which model best meetsthe criteria of the terms of reference
31.We onsider that model A would na meet the requirement that any regulatory
framework shoud be no more restrictive or burdensome than is clealy
justified. It is likely to be less flexible than the airrent arrangements in
reflecting practicd differences between dfferent sedors of the lega
professon. We do nd consider that it would promote the independence of the

legal professon. We believe that it would uncermine rather than suppat the
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professona values at the heart of good lega pradice We accept that it is
valuable to have lay involvement in and external assessment of complaints

handling. However this exists at the moment.

Question B3. If it were felt appropriate to separate regulatory and representative
functions within professional bodies as is envisaged under Model B+ how might it
best be achieved?

32.Insofar asthisis direded to the legal professonsin England and Wales, it isa

matter for them onwhich it would be inappropriate for us to comment.

Question B4. What powers would you wish to see delegated from the Government to
the Regulator?
33.We mnsider that Government powers to intervene in the regulation d the
legal profesgon shoud, in the interests of maintaining the independence of the
legal professon, ke the minimum necessary and shoud exist only to the extent
that such powers are necessry to promote some compelling pulic interest,
and then orly where: (a) the power of Government to intervene does naot
compromise the aministration d justice and;, (b) the puldic interest in
question canna be secured by some lessintrusive method.We can seemerit in
the view that the default position shoud be for any relevant powers to be held
by a body independent of Government: the retention d any powers by the
Government shoud require to be justified.

Question B5. What powers to instruct the Regulator would you wish to see
Government retain?
34.Since one of the ams of the regulatory system shoud be to maintain and
suppat the independence of the legal professon, we consider that
Government shoudd nad have power to instruct any regulator of the lega

professon.

Question B6. What international considerations should influence the design of

appropriate regulatory arrangement of legal services within England and Wales?
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35.We welcome the recognition that any dedsions in relation to England and
Wales doud be taken in consciousnessthat they could have implicaions for
Scotland and Northern Ireland.

36. Any regulatory arrangement shoud take accourt of and be consistent with the
Code of Conduwt for Lawyers in the European Union promulgated by the
CCBE®.

37.Any regulatory arrangement shoud na be inconsistent with European Union
law or with the European Convention on Human Rights. As Wouters’
ill ustrates, European law is not antipathetic to the maintenance of professonal
rules and pactices which are directed to the pubic interest in the
administration d justice and the protedion of clients. Disciplinary procedures

may require to be assessed for compatibili ty with the Convention.

Question C1. Should service complaints (which are consumer centred) be
operationally split from professional conduct and disciplinary issues (which are
centred on the practitioners and their professional bodies)?
38.We seeno good reason for making such an operational split. Often, a service
complaint may raise a question d good pofessonal practice o even
professond discipline. To take acrude example, acomplaint that the advocate
did na fulfil the dient’s instruction to lie to the Court in order to gain some
advantage for the dient would plainly fall to be rgjeded. Equally, a complaint
may have both service and dsciplinary aspects. e.g. inordinate delay in
fulfilling instructions could be regarded as raising both service and
disciplinary issues. Any system requires to provide for these links between
service @mplaints and dsciplinary matters and a system which
acommodates both within a system of self-regulation can readily do so. The
Faaulty’s procedures encompass both types of complaint in ore system in a
way which is flexible and convenient. This has given rise to no dfficultiesin
operation and a breach of the Disciplinary Rules may be established in either
resped in the cae of any particular complaint.

8 See dove.
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Question C2. In connection with complaints, what are the advantages and

disadvantages of (a) having a uniform complaints organisation, independent of the

bodies, similar to the FOS or (b) each body remaining responsible for its own
complaints? I sthe New South Wales example a useful model?

39.The principa advantages of ead bady remaining resporsible for its own

complaints are: (a) that members of the professons have a @lledive interest

in ensuring that complaints are properly handed; (b) that they bring to bear a

pradicd working knowledge of professona practice (c) that the differences

in pradice between dfferent parts of the legal professon which are reflected

in the ingtitutional division between advocaes and solicitors are refleded in

the gproach to complaints handing; (d) that insofar as any disciplinary isues

arise in the @ntext of a service mmplaint, that issue can readily be addressed

within the same system; (e) that the burden of regulation is more likely to be

appropriate to the nature and type of complaints which may arisein relationto

the different branches of the professon; and (f) that the system is likely to be

more dfedive, authoritative and better value, because leading members of the

professons are prepared to give their time to dealing with such matters.

40.The posgble alvantage of a uniform complaints organisation externa to the
professons might be simplicity from the point of view of the cmplainer and
the posshility of administering complaints involving members of bath
branches of the professon together. We question whether the aedion d a
uniform complaints organisation would be a propationate resporse to this
am. In Scotland, complaints are handed by the professonal bodes, subjed to
oversight by the Scottish Legal Services Ombudsman, who scrutinises not the
merits but the handiing of complaints. We believe that this system effedively
combines the alvantages of self-regulation with a measure of external
oversight. In addition, the Faaulty is (in resporse to a recommendation d the

% See dove.
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Scottish Lega Services Ombudsman) in the course of agreeing a protocol with
the Law Society of Scotland deding with co-operation and exchange of
information between the two professona bodes if and when a complaint is
made which involves both a soli citor and a member of Faaulty.

Question C3. If you believe that each body should remain responsible for its own
complaints, what form of regulatory oversight would you wish to see?
41.Oversight of complaints handing shoud be in the hands of a person or body
whoisinstitutionally independent both of the professons and d the exeautive.
The Scottish Legal Services Ombudsman provides an appropriate form of
oversight of complaints handling.

Question C4. How do you think that disciplinary arrangements should relate to the
underlying practitioner bodies? Is there a case for one single uniform disciplinary
body for all lawyers?
42.We do nd consider that it is necessary or appropriate to have asingle uniform
disciplinary body for al lawyers. Fundamentally, there ae two branches of the
professon with dfferent roles and resporsibiliti es which have red pradicd
implicaions for regulation. There are particular disciplinary issues which
arise in the context of the pradice of advocacy and, further, particular issues
which may arise when ading in a referral capadty. Moreover, the many
disciplinary issues which may arise in the context of ading diredly for lay
clients and handling clients money are irrelevant to members of the bar.
These differences justify discipline being addressed through the separate

professonal bodes.

43.We mnsider that there ae dear advantages in the diff erent professonal bodies
deding with dsciplinary matters. In such a system praditioners, who are
experienced and krowledgeable in the pradice and proper conduwct of the
professon and who have a interest in maintaining the integrity of the
professon and pofessonal standards, give their time to deding with
disciplinary complaints.
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Question C5. What should be the mechanism for funding the handling of

complaints?

Question C6. What should be the mechanism for funding the handling of

disciplinary processes?

44.We ded with Questions C5 and C6 together. At present, insofar as complaints

and dscipline ae handed by the professona bodies, they are funded by the
professons. Insofar as external oversight of complaints handing has been
established in the wider pulic interest, that is funded from pubic funds. The
distinction appeasto usto be aprincipled one.

45,1t would be dispropationately burdensome to require members of the referral
bar to fund a system which would have to ded with the complaints and
disciplinary issues which arise in the context of solicitors practice The
current ingtitutional arrangements reflect the differences between the two
branches of the professon, and permit the gplicaion d appropriate
regulation tailored to the differing regulatory requirements applicable to
diff erent sorts of professonal pradice.

Question D1. Should the Regulator be a board or an individual ?
46.1t does not appea to us that this question or the other questions in this sction
of the Consultation Paper can be axswered withou first determining: (a)
whether the credion d a new external regulator can be justified; and (b) the
scope of any regulator’s functions. Further, we recognise that in relation to the
guestions posed in this dion d the Consultation Paper there may be relevant
and dfferent considerations arising nath and south o the border and therefore
we make only afew genera comments from a Scottish perspedive on some of

the isaues raised. For the reasons which we have explained, we do nd believe
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that the aedion d a new externa regulator would be justified. We believe
that a system based on self-regulation d the professons is in the pubic
interest and that, where gpropriate, external regulation d the legal professon,
and in perticular of thase parts of the legal professon which are engaged in
liti gation and advocacy, shoud be in the hands of the Courts.

Question D2. What sort of Board should the Regulator have and how should it be
constituted? What would be an appropriate split between practitioner involvement
and lay content in the Board? Asregards the practitioner content, would you favour
the inclusion of individuals on their merits, or formal representation from different
parts of the industry?

47.We make no comment on this question: seeparagraph 46above.

Question D3. Who should appoint the leadership of the Regulator? With whom
should that person consult? How should the appointments of other directors of the
Board be made?
48.The only general comment which we would make on this question is that
appantments beaing on the legal professon would appropriately be in the

hands of a senior judge.

Question D4. What period should the appointments be for? In what circumstances
and by whom could directors be removed?

49.We make no comment on this question: seeparagraph 46above.

Question D5. Having regard to the need for independence both from Government
and providers of legal services, what qualities and background would you wish the
leadership of the Regulator to possess? Is there anything you believe it would be
important for the leadership of the Regulator not to be?

50. We make no comment on this question: seeparagraph 46above.

Question D6. What mechanisms would you propose to ensure the accountability of
the Regulator: (1) to Parliament; (2) to Ministers; (3) to public interest groups? Is
there anyone else to whom a Regulator for legal services should be accountable and
how?
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51.The only general comment which we would make on this question is that any

body regulating the legal professon shoud be accourtable to the Courts.

Question D7. What consultation arrangements would you wish to see the Regulator
follow before exercising its powers?

52.We make no comment on this question: seeparagraph 46above.

Question D8. To where should the right of appeal against decisions made by the
Regulator lie? On what matters should appeal be permitted?
53.We make two general comments on this question. As at present, it would be
necessary to have gpropriate rights of appeal in relation to disciplinary
matters. So far as srvice complaints are ancerned, it might well be necessary
to have an ombudsman with a role smilar to that of the Scottish Lega
Services Ombudsman to supervise mmplaints handling by any regulator.

Question D9. This section refers to the funding issues arising from different
models. What would be your suggested mechanism for dealing with these issues?
54.We make the following general comment on this question. At present, the
system of self-regulation is, in effed, funded by the professons. Because the
ingtitutional split between the two professonal bodes reflects the different
risks involved in referral pradice & an Advocae and padice & a solicitor,
the aosts of regulation to praditioners refled the nature and extent of the risks
involved in these diff erent sorts of pradice

Question D10. What relationship should there be between the Law Officers, the
Regulator and professional bodies with advocacy rights?
55. Insofar as this question addresses an iswue particular to England and Wales it

would be inappropriate for us to comment.
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Question E1. Should the Government have power to determine which legal services
should be included in, or removed from, the regulatory framework? What
consultation with the Regulator, with the providers of legal services, and with
public interest groups, should there be in reaching these decisions?
56.We do nd agree that it is for Government to deade which types of legal
services shoud be regulated. As a matter of principle, it seems to us that the

scope of the regulatory framework shoud be amatter for the legidlature.

Question E2. What are the main factors one should consider in determining
whether a service requiresregulation?
Question E3. What characteristics of the regulatory framework would facilitate the
inclusion of new services within the regulatory net, or the exclusion of a service
presently included?
57.We adress Question E2 and Question E3 together. The main purpases of the
regulation d legal services shoud be to promote the interests of justice, to
proted the pulic against the dishorest and the incompetent and to ensure that
any rules restrictive of competition have apulic interest justificaion. There
are many providers of legal services (in a broad sense) whose adivities are
completely unregulated, ndwithstanding that they can dored harm. Examples
are oommercia clams managers/assesrs and unqwlified persons who offer
to represent clients in triburals. The proliferation d condtional fee
agreements has created a red risk of the exploitation d clients by uninsured,
unguelified and urregulated persons. There is, in ou view, a dea public
interest in regulating the adivities of such persons. At the very least the public
shoud be given clear information about the disadvantages and risks of deding

with them.

58. There would, in ou view, be much to be said, from the point of view of the
protedion d the pulic, for reserving the provision d legal services to those
who are properly qualified to provide such services and whose activities are

subjed to appropriate professonal regulation and safeguards (such as
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indemnity insurance and the solicitors guaranteefund) which are designed to

proted clients.

59. Short of that, we recognise a nead for firm regulation d the provision d legal
services (which would need to be defined) by persons who are nat qualified
solicitors or Advocaes (or their equivalents in ather jurisdictions). For the
reasons which we have alvanced, hovever, we @nsider that there ae strong
reasons against any change which substantially affeds the arrent self-

regulation d the professons.

Question F1. Is there potential demand from users and providers for Legal
Disciplinary Practices?

60.We ae nat conscious of any demand for the proposed model of Legal

Disciplinary Practice from those who practice @& members of the Faaulty of

Advocaes. As noted abowve, there ae very few non-pradising Advocaes who

are enployed in a legal capacity. Insofar as there might be a demand from

users and providers for pradices which combine advocacy work with dred

aacessto clients and/or the other services which a solicitor may provide, that

demand can in Scotland be met within the present framework. A practitioner

who wishes to pradice as an advocae in partnership with athers can doso, as

a solicitor-advocae. Insofar as there might be a demand for pradices which

combine alvocacy in the higher Courts, direct accessto lay clients and the

various Frvices which a solicitor can dffer, that demand can be met in the

same way. Likewise, solicitors may re-qualify as Advocaes if they wish to

pradice & independent referral professonals within the framework of the bar.

In practice transfer between the two branches of the professon is not

particularly uncommon.

Question F2. How do you see the advantages and disadvantages of LDPs? Can the
current restrictions (by professional bodies) preventing the development of these
practices still be justified?

61.We propose to address this issue in three parts. (1) the alvantages and

disadvantages of LDPs where the managers and the owners are the same; (2)
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the alvantages and dsadvantages of LDPs where the managers and awvners
are different; and (3) the rule which predudes pradising Advocaes in

Scotland from operating in partnership with cthers.

Advantages and disadvantages of LDPs where the managers and owners are the
same
62. There are anumber of disadvantages in combining advocacy at a high level
with dred accessto lay clients and aher aspeds of a solicitor’s practice

a. As we have sought to stress abowe, advocacy is inherently an
independent activity which lends itself to sole pradice The principal
resource, beyond hs own skill and experience, which an advocae
needs is accessto legal materials. This can be funded ona wlledive
basis withou the need for any aternative business s$ructure. In
Scotland, for example, ore of the finest working law libraries in the
country, the Advocates Library, is reaily available to al Advocaes
(who are in turn available to be instructed on kehalf of any client in
Scotland a abroad). No form of alternative business s$ructure would
be likely to be ale to fund a cmparable resource. Thisis particularly
important in relation to congtitutionally important but relatively low-

paying work such as criminal and pulblic law.

b. Proper preparation d a case for Court demands a sustained
commitment of time. Moreover, while the alvocate is in Court he or
she is necessarily unavailable to clients. The demands of presenting a
case severely restrict an advocae’s ability to do other than concentrate
on the cae in hand while the cae is ongoing. These feaures of
advocacy at a high level mean that quality advocacy can be difficult to
combine dfectively or satisfadorily with: (i) management of an dffice;

or (ii) the legitimate demands of clients.

c. Pradice of advocacy in combination with ather lawyers would also
compromise access to justice interests in that it would be difficult to

apply the cad-rank rule to a praditioner whoisnat in sole pradice
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63. Insofar as pradice which combines advocacy in the higher Courts with dred
aacessto lay clients and other aspeds of a solicitor’s practice might provide
advantages to practitioners or clients, there is no karrier to such practices

being established ar developing within the aurrent framework.

64.1f an Advocae were to be permitted to enter into partnership with solicitors
providing direct aaess to clients, it would be necessary to address the
applicaion to the Advocate-partner of the regulatory regime necessary where
direa accessis being provided to clients (and in particular where dients
money is being handed by the firm). In Scotland, there seems to us to be no
obvious reason why it shoudd be regarded as inappropriate to require an
Advocae who wishes to pradise in partnership providing dired access to
clients to be amitted (or, as would for many be the cae, re-admitted) as a
solicitor. It would, it seemsto us, be unrecessary (and, in asmall jurisdiction,
extremely onerous) for the Faaulty to be required to dupicae the regulatory
functions of the Law Society. If there were to be such dugicaion, it would in
any event be necessry to resolve which professonal body would have
oversight of the firm as awhadle. In effed, as we have aready suggested, the
rules of the two professional bodes reflea the differences between dred
aacess and self-employed referral practice The best approach is to require
eat professona to be a member of the regulatory body appropriate to the
type of practicein which he or she dhoaoses to engage.

Advantages and disadvantages of LDPs where the managers and owners are
different

65. While south of the border there might be particular condtions of which we are

unaware, it seamns to us that divorcing ownership and management of lega

pradice presents unacceptable regulatory risks. Where ownership and control

are separated (as in public limited companies), the fundamental duty of the

managers of the business is to the sharehoders or owners of the business By

contrast, the fundamental duties of any lawyer are to the interests of justice

and to his client. It would be unacceptable for there to be any risk that those
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duties might be mmpromised by a duty to shareholders or other owners of the

businessin which the lawyer works.

Therule against partnerships
66. Like the bar in England and Wales, the Faaulty of Advocaes has a rule which
prohibits pradising Advocaes from pradising in partnership with ore another
or with ather lawyers. Our view is that thisruleis fully justified in the context

of the legal services market in Scotland.

67.As amatter of principle, it is of fundamental importance that an Advocae be
independent of any influence which might divert him or her from his duties to
the Court and to his client. Sole pradice suppatsthat principle.

68. Sole pradice, in the context of areferral bar, maximises choice The solicitor
instructs coursel suitable for the particular task in hand. All coursd are
avail able to be instructed on kehalf of any client. Sole pradice, in the context
of a referral bar, minimises the risk that the Advocae of choice cana ad
becaise of a conflict of interest. This is of particular value in a small

jurisdiction such as Scotland.

69. Sole pradice, in the mntext of areferral bar, enhances accessto justice for all
consumers. The cd-rank rule would be difficult to apply to praditioners who

were nat in sole pradice

70.Sole pradice, in the context of areferral bar, enhances accessto justice aross
the courtry as awhade. All coursel are available to be instructed by solicitors
from any part of the country. This enables smaller firms (and in particular
rural firms) to dffer afuller and more dfedive serviceto their clients.

71.Sole pradice, in the context of areferral bar, enhances the flexibili ty and cost-
eff ectivenessof the professon as a whale. Solicitors do nd need to carry as a
fixed overheal the resources to service every demand which might be made
upon them. They can instruct coursel, as required, for advice in cases of

difficulty and for advocacy, bath of these adivities being demanding of time.
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Because Advocates do not require to carry the office overheads which would
be required if they wereto offer services diredly to clients, they can provide a

flexible and cost eff ective dternative to in-house provision d these services.

72.S0le pradice in the context of a referral bar, secures the highest quality of
legal servicefor the dient. The Advocae, unlike a solicitor in partnership, can
devote his time and energy to the cae free of any competing presaures
through having to be acountable to and for fellow firm members or staff. He
does not have to take care of client’s money. Pradice as an Advocate on a
referral basis alows the praditioner to concentrate on and to buld up an
expertise in advocacy and related services which could na be replicaed if the
praditioner were dso servicing clients diredly. He does not require to
administer an office nor run a partnership. Importantly, the Advocae has no
resporsibility for the conduct and administration o litigation (e.g. deding
diredly with the dient, witnesses, Court offices, solicitors for other parties or
the Legal Aid Board). This is a well-established and sensible division d
labour.

73.Sole pradice in the context of the referral bar in Scotland, maximises the
number of independent coursel available to clients. If the rule against
partnerships were to be removed there would be arisk, particularly in a
relatively small jurisdiction such as Scotland, that a small number of LDPs
would come to dominate the market, with anti-competitive dfeds detrimental
both to consumer choice and to the interests of justice

74.Advocacy lends itself to sole pradice on a referra basis. In Scotland, the
principal external resource required for effective pradice & an Advocate is
available through the Advocaes Library. Insofar as there might be any
advantages in combining advoceacy, direct aacess to lay clients and the other
services which a solicitor provides, this can be accommodated within the
current framework (which permits solicitors to qualify as licitor-advocates
with full rights of audience in the higher courts). There is acardingly no
pradicad neeal for the rule to be modified.
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Question F3. What restrictions, if any, would you wish to see imposed on LDPs in
the area of management? What restrictions, if any, would you wish to see imposed
on LDPsin the area of ownership?
75.The primary focus of regulation d the legal professon shoud remain on the
individual praditioner. It is that praditioner who must be gpropriately
qualified, must foll ow the rules of professonal conduct and fulfil professonal
duties to the Court and to the dient — although no doub there ae some rules
which essentially apply at a management level, in relation to matters sich as
complaints handling and care of clients' funcs.

76.1f it were to be permissible for Advocates to pradise in partnership with
solicitors, the posgbility of mismatch between the regulatory regime applying
to the professonals might arise. It appears to us that the simple solution is to
require Advocates who wish to practise in partnership o to provide services
diredly to clients, to bemme solicitors (and, if they wish to continue to
pradise alvocacy in the higher courts, solicitor advocaes). They would then
be subjed to aregulatory regime gpropriate to that form of pradice

77.For reasons which we have explained we mnsider that there are fundamental
objedions of principle to a divison ketween ownership and management of
legal pradices.

Question F4. Is there any reason why the regulatory system should distinguish
between practicesin the commercial sector and the not-for-profit sector?
78.Thisisadifficult question to answer since much may depend on the particular
type of free service which is being provided. However, in genera, if an
Advocae accepts professonal instructions but onapro bono lasis, the normal

duties arising from the officewhich the Advocae hads gill apply.
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Question F5. What body would you expect to regulate LDPs? What, if any,
additional safeguards do you believe need to be put in place to protect the
consumer?
79.We onsder that there is merit in the present system, whereby qualified
lawyers who wish to provide services dired to lay clients in effect require to
be solicitors and are acordingly subject to the body of rules promulgated or
administered by the Law Society which are gpropriate to pradice of that sort.
It is an argument against permitting partnerships between Advocaes and
solicitors that issues of regulatory oversight would arise.

Question F6. Isthere potential demand, from users and providers, for MDPs?
80.We ae not aware of any demand onthe part of Advocaes to participate in
MDPs.

Question F7. How do you see the advantages and disadvantages of MDPs? Can the
current restrictions (by professional bodies) preventing the development of these
practices still be justified?
81.In our view, the reasons why MDPs have hitherto been prohibited remain
valid. In any situation where the ownership and control of the businessis not
in the hands of lawyers who are subjed to common ethicd and pofessonal
rules, thereisarisk that the fundamental duties of the lawyer to the interests
of justice and to his client could be compromised by his duties to those of his
coll eagues who would na be subjed to the same duties and rules of conduct.
There could well be difficulties in maintaining client confidentiality and in the
operation d legal professona privilege: it should be gpreciated that these
doctrines exist ultimately in order to serve the ends of justicein an adversarial
system as well as the interests of the individua client. There are serious
difficultiesin identifying a regulatory model for MDPs which would safeguard
the fundamental principles of professonal legal pradice
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Question F8. What restrictions, if any, would you wish to see imposed on MDPs

in the area of management? What restrictions, if any, would you wish to see

imposed on MDPs in the area of ownership?

82.For the reasons which we have epressed above, we ae not in favour of
MDPs.

Question F9. What body would you expect to regulate MDPs? Would your

answer be different if lawyers were not in a majority? What, if any, additional

safeguards do you believe need to be put in place to protect the consumer, and

to ensure respect for independence and integrity in the exercise of professional

judgment?

83.For the reasons which we have epressd above, we ae not in favour of
MDPs.

Question F10. What are the international implications for the legal professions
in England and Wales if legal services were allowed to be delivered through
alternative business structures?

84. The flexibility, experience and expertise of the independent referral barsin the
United Kingdom are, we believe, an ast to the international competiti veness
of the legal professons of the United Kingdom as awhadle. It seansto us that
reforms which would damage the independent bars would damage the
international competitiveness of the United Kingdom legal professon as a
whole.
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